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UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF VIRGINIA 

RICHMOND DIVISION 

 

 

K-BEECH, INC., 

 

Plaintiff, 

 

v. 

 

JOHN DOES 1-85, 

 

Defendants. 

 

CASE NO. 3:11-cv-00469-JAG 

 

 

 

EMERGENCY MOTION FOR CLARIFICATION OF AND TO AMEND THIS 

COURT’S SHOW CAUSE ORDER (DOCKET # 9) 

 Plaintiff moves for the entry of an order clarifying and amending this Court’s show cause 

order (Docket # 9), and states: 

A. Clarification is Needed So That Plaintiff May Comply With This Court’s Order 

1. Plaintiff has worked diligently to comply with this Court’s order.   

2. Through a Herculean effort including work over the weekend involving extracting 

data from PDF files and reviewing phone logs regarding John Doe calls to Plaintiff, Plaintiff is 

ready to send all of the Doe Defendants for whom it has obtained the identity a notice indicating 

that they have been severed from this action.  Plaintiff can do this right now.   

3. However, as explained below, the text of this Court’s order makes it unclear as to 

whether Plaintiff is obligated to do so.  Plaintiff believes the Court made a typographical error 

and so has proceeded as rapidly as is possible to comply with the Court’s order operating under 

this assumption.   Although Plaintiff is not sure and the Court could have simply left out a 

paragraph which requires the internet service providers to notify the Doe Defendants that they 

have been severed.  Ultimately, Plaintiff is not 100% sure what the Court meant.    
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4. The confusion arises from paragraphs 3 and 4 of this Court’s order stating:   

(3)  The Plaintiff SHALL IMMEDIATELY notify the recipients of these subpoenas that 

said subpoenas have been quashed and that the Defendants, except Doe 1, has been 

severed. 

(4)   Defendant is required to file, under seal, copies of all notices sent to defendants 

pursuant to paragraph 3 above.  

5. The confusion arises because the “recipients” of the subpoenas are the internet 

service providers on whom they were served.  Accordingly, Plaintiff notified them immediately. 

6. The Order granting leave to serve discovery in advance of a Rule 26(f) conference 

does not require the internet service providers to serve a copy of the subpoena on the Doe 

Defendants. See Docket #4. Further, upon information and belief, most internet service providers 

merely send a notice containing the applicable subscriber’s IP address, a case style and case 

number, and indicating by when the subscriber must file a motion. No further documents are 

usually provided because the ISPs do not want to incur additional costs associated with its 

compliance. 

7. With this as background, paragraph (4) is confusing.  It orders “defendant” to file 

under seal copies of the notices sent to defendants.   

8. Plaintiff is confused as to whether it has this duty or whether the internet service 

providers have this duty.   

9. Specifically, this sentence could mean that the ISPs are notify their subscribers 

which would be logical since many of the subscribers names have not yet been provided to 

Plaintiff; although notices have likely gone out and there are certainly a good many Doe 

Defendants whom Plaintiff could not identify and whom may believe they are still obligated to 

participate in this litigation unless notified.  Consistent with the understanding that ISPs are to 
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notify their subscribers, the Court could have really meant that the Doe Defendants who receive 

the notice are ordered to file the notice that they received it under seal.   

10. Alternatively, “defendants” could just be a typographical error and the Court 

could have intended for Plaintiff to notify only those of the Doe Defendants whose identities it 

has already obtained.  As stated above, Plaintiff is prepared to do so.     

11. Clarification is needed.    

12. Notwithstanding the foregoing, for the reasons set forth below, Plaintiff 

respectfully requests that the Court suspend the duty imposed on either Plaintiff the ISPs or both 

to that the Doe Defendants were severed.    

B. Plaintiff Respectfully Requests That This Court Stay Notification To The Doe 

Defendants Until It Has Had Time To Consider Plaintiff’s Motion for 

Reconsideration 

 

13. Plaintiff filed contemporaneously herewith a 30 page Motion for Reconsideration.   

14. The introduction to Plaintiff’s Motion for Reconsideration states: 

 

“[T]he overwhelming majority of courts have denied as premature motions to sever prior to 

discovery” of the identities of the Doe Defendants being obtained in BitTorrent cases.  First 

Time Videos, LLC v. Does 1-76, --- F.R.D. ----, 2011 WL 3586245 (N.D. IL 2011) (citing a long 

list of cases).    In a case with verbatim allegations, through two hearings and two briefs, Plaintiff 

already made and won the joinder argument in this District.  See Patrick Collins, Inc. v. Does 1-

35, 11-cv-00406 (E.D. VA 2011) (Dkt. 15):  “[w]ithout prejudice to the ability of any defendant 

or third party to raise the joinder issue later in this litigation, the court finds on the present record 

that plaintiff has shown proper joinder of these putative defendants prima facie.  That concern 

having been satisfied, the court follows the weight of authority in finding plaintiff is entitled to 

discovery at this stage to determine the identities of John Doe Defendants.”  
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Due to Plaintiff’s strategy aimed at reducing the number of severance motions, which are 

clearly filed in bad faith by Doe Defendants hoping to make peer-to-peer copyrights cases 

prohibitively expensive, Plaintiff was voluntarily dismissing movants seeking to sever and suing 

each of them individually.
1
  Consequently, without the benefit of Plaintiff being able to a file a 

memorandum demonstrating that joinder is proper, on October 5, 2011, this Court entered an 

order severing John Does 2-85 from this action on the basis that these Defendants were 

improperly joined and ordered Plaintiff to show cause why it should not be sanctioned under 

Rule 11 for joining the Defendants together in one action.
2
  As explained in more detail in a 

declaration filed contemporaneously herewith, Doe Defendants cut and paste these motions 

together hoping to make peer-to-peer litigation prohibitively expensive.  Plaintiff thought maybe 

if it started to give them what they asked for but clearly did not want, it would decrease the 

number of these motions to which Plaintiff has to respond over the long term.          

In reported decisions nationally, the District of Columbia, the Northern District of Illinois, 

the Southern District of New York, the Southern District of California, the Eastern District of 

California, and the Northern District of California’s most recent opinions all hold that joinder is 

proper in similar BitTorrent copyright infringement cases.  Since joinder is permissive, even 

when proper, Plaintiff devotes the first half of this memorandum to explaining the facts 

supporting why joinder should be permitted.  The second half of the memorandum explains why 

joinder is clearly proper under the decisional authority of every district court in the county.   

After reading this memorandum, Plaintiff respectfully requests that the Court reconsider its order 

                                                 
1
 Plaintiff and undersigned counsel sincerely apologize to the Court for not explaining its strategy through a notice 

that could have been filed in advance of this Court’s order severing the Defendants.  
2
Unfortunately, this Court’s decision has already been posted on blogs is being heralded as a great win by digital 

pirates. See http://arstechnica.com/tech-policy/news/2011/10/judge-blasts-personal-injury-lawyer-for-running-p2p-

shake-down.ars 
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severing the Doe Defendants and find that joinder is proper prior to Defendants’ identities being 

obtained. 

15. Before the Court notifies the vast majority of Doe Defendants that they have been 

severed, Plaintiff respectfully requests that this Court take under advisement Plaintiff’s Motion 

for Reconsideration and Declaration in Support.     

16. Plaintiff hereby stipulates and agrees that it will not contact and will refuse to 

speak with any Doe Defendant in this case until the Court rules on the Motion for 

Reconsideration. 

17. Plaintiff has already notified the internet service providers that the case has been 

severed.   

18. Accordingly, Plaintiff will not be receiving any additional Doe Defendant 

identities.   

19. Consequently, no one will be prejudiced by the Court’s permitting the ISPs or 

Plaintiff to delay notifying the Doe Defendants. 

 

 

 

 

 

Respectfully submitted, 

By: /s/ D. Wayne O’Bryan 

Virginia Bar Number 05766 

O’Bryan Law Firm 

1804 Staples Mill Road 

Richmond, Virginia 23230 

Telephone: (804) 643-4343 

Facsimile: (804) 355-1839 

Attorney for Plaintiff 
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CERTIFICATE OF SERVICE 

  I hereby certify that on October 10, 2011 I electronically filed the foregoing document 

with the Clerk of the Court using CM/ECF and that service was perfected on all counsel of 

record and interested parties through this system.  

By:  /s/ D. Wayne O’Bryan 
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