
UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF FLORIDA 

TALLAHASSEE DIVISION 

 

DIGITAL SIN, INC.,  

21345 Lassen Street 

Chatsworth, CA 91311,     Case No.: 4:11-cv-00583-RH-WCS 

 

 Plaintiff, 

 

vs. 

 

DOES 1 – 208,  

 

 Defendants. 

________________________________/ 

 

MOTION TO DISMISS COMPLAINT, MOTION TO QUASH 

NON-PARTY SUBPOENA, MOTION FOR PROTECTIVE 

ORDER, AND INCORPORATED MEMORANDUM OF LAW 

 

 Defendant, Doe #58, as allegedly identified in Exhibit A to Plaintiff’s Complaint 

for Copyright Infringement [Doc. 1]
1
, hereby moves the Court as set forth below: 

I. Motion To Dismiss Complaint For Improper Joinder. 

 

 Defendant hereby moves to dismiss Plaintiff’s Complaint for Copyright 

Infringement (hereinafter the “Complaint”) for improper joinder under Rule 20(a) of the 

Federal Rules of Civil Procedure.  In the instant matter, Plaintiff has impermissibly 

attempted to join 208 “Doe” defendants in a single action for copyright infringement and 

contributory infringement under 17 U.S.C. §§101, et seq.  Specifically, Plaintiff alleges 

                                                           
1
  This Defendant has been informed of the instant suit and subpoena for discovery of his 

identity by internet service provider Comcast Cable.  However, this Defendant denies that 

the Internet Protocol (“IP”) address indicated in Exhibit A to the Complaint belongs to 

him, and further denies that he misappropriated the copyrighted matter that is the subject 

of this Complaint.  Accordingly, Defendant’s appearance as “Doe #58” is a result of the 

notice provided by Comcast Cable, and not an admission that Defendant is, in fact, the 

subscriber with the IP address identified as Doe #58.      
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that at various times, and at various locations, each of the 208 “Doe” defendants, 

identified solely by their Internet Protocol (“IP”) address, impermissibly reproduced and 

distributed the copyrighted Motion Picture “My Little Panties #2” (the “Motion Picture”).   

Plaintiff alleges that the Defendants “have been properly joined … because Plaintiff 

alleges that all Defendants have traded (uploaded and downloaded) the exact same file of 

the copyrighted works in related transactions” through sharing software.  (Complaint at ¶ 

5).   However, Plaintiffs’ allegation that the 208 “Doe” defendants all downloaded the 

same copyrighted file using sharing software is insufficient to support joinder in this 

action.  See Digital Sin, Inc. v. Does 1-5698, 2011 WL 5362068 (N.D. Cal. Nov. 4, 2011) 

(citations omitted) (Allegation that “Doe” defendants all downloaded the same 

copyrighted files using sharing software was insufficient to support joinder in an identical 

action filed by Plaintiff concerning the same Motion Picture).   

 Under Rule 20(a), permissive joinder of defendants is appropriate where “any 

right to relief is asserted against them jointly, severally, or in the alternative with respect 

to or arising out of the same transaction, occurrence, or series of transactions or 

occurrences; and [ ] any question of law or fact common to all defendants will arise in the 

action.”  Rule 20(a)(2), Fed.R.Civ.P.  Where misjoinder occurs, the court may, on just 

terms, add or drop a party so long as “no substantial right will be prejudiced by the 

severance.”  See Coughlin v. Rogers, 130 F.3d 1348, 1351 (9
th

 Cir. 1997); Rule 21, 

Fed.R.Civ.P.  Courts may consider various factors to determine whether joinder 

“comport[s] with the fundamental principles of fairness,” including the possibility of 
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prejudice to the parties and the motives of the party seeking joinder.  See Desert Empire 

Bank v. Ins. Co. of N. Am., 623 F.2d 1371, 1375 (9
th

 Cir. 1980).   

 In the instant matter, Plaintiff’s Complaint fails to demonstrate that joinder of 208 

separate “Doe” defendants is appropriate.  Plaintiff asserts that the Doe defendants are 

properly joined since the “Doe” defendants downloaded and shared the same file (i.e., 

were a part of the same “swarm”) and the nature of the technology allegedly utilized by 

the 208 “Doe” defendants requires concerted action with regard to each “swarm”.  

(Complaint at ¶¶ 9, 10, 11, and 13).  However, without more, permissive joinder in the 

instant action is inappropriate.  The allegation that the same copyrighted work was 

misappropriated by hundreds of individuals on separate dates, at separate times, and in 

separate locations over a period of months does not warrant joinder of the 208 “Doe” 

defendants in this action.  The claims against the 208 separate “Doe” defendants in this 

matter clearly do not involve the same “transaction or occurrence” required for joinder 

under Rule 20.   Each incident of misappropriation is in itself a separate “transaction or 

occurrence” involving separate defendants, and occurring at separate times, dates and 

locations.    

 Perhaps more importantly, joinder fails to promote trial convenience and 

expedition of the ultimate determination of the substantive issues in this case.  Though 

the 208 separate “Doe” defendants may have engaged in similar alleged behavior, they 

are likely to present different defenses.  See BMG Music v. Does 1 – 203, 2004 WL 

953888 at *1 (E.D. Pa. Apr. 2, 2004).  As once court noted, “Comcast subscriber John 

Doe 1 could be an innocent parent whose internet access was abused by her minor child, 
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while John Doe 2 might share a computer with a roommate who infringed Plaintiffs’ 

works.  John Does 3 through 203 could be thieves, just as Plaintiffs believe.”  Id.  The 

defenses of the 208 separate “Doe” defendants are likely to be very different, and 

therefore the issues involved in the claim against each “Doe” defendant could be very 

different from the next.  Additionally, joinder would also be inappropriate because of the 

case management issues involved in a matter involving hundreds of defendants.  See On 

The Cheap, LLC v. Does 1-5011, 2011 WL 4018258 at *2 (N.D. Ca.).   

 Of important note, the Plaintiff in the instant matter was denied joinder in its 

nearly identical copyright infringement action (involving the same Motion Picture) 

currently pending in the Northern District of California.  See Digital Sin, Inc. v. Does 1 – 

5698, 2011 WL 5362068 (N.D.Ca. Nov. 4, 2011).  In that action, Plaintiff unsuccessfully 

sought to join 5698 “Doe” defendants in the same case.  The district court dismissed the 

action as to Does 2 through 5698, stating that joinder was inappropriate for the same 

reasons set forth supra.  Id. at *3-4.  The district court also noted the vast numbers of 

courts that have found misjoinder in similar copyright infringement actions.  Id. at *3 

(citations omitted).  In those cases, the courts found that the allegation that defendants 

downloaded the same copyrighted files, using the same sharing software at issue in this 

matter, insufficient for purposes of allowing joinder.  Id.  

 Accordingly, Plaintiff’s Complaint should be dismissed as to Doe #58 as a result 

of this defendant’s improper joinder in the instant action. 
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II. Motion To Dismiss Complaint For Lack Of Personal Jurisdiction.       

 The Complaint in this matter is supported by the declaration of Jon Nicolini 

(Exhibit B to Complaint), the Vice President of Technology for Copyright Enforcement 

Group, LLC (“CEG”).  In that declaration, Mr. Nicolini details the efforts undertaken on 

behalf of the Plaintiff to identify the unauthorized distribution and misappropriation of 

Plaintiff’s copyrighted work, and to locate and identify those misappropriating the work 

through IP addresses. Specifically, Mr. Nicolini states that he has “confirmed that each of 

the files obtained from the Defendants that are listed in Exhibit A attached to the 

Complaint filed in this case is a copy of a substantial portion of the copyrighted work 

listed in Exhibit A.”  (Declaration at ¶ 18).  He also details notification and settlement 

undertakings by CEG regarding the defendants, and states that “the Internet Protocol 

addresses identified in Exhibit A of the Digital Sin, Inc. Complaint are those of 

subscribers who had not settled with CEG.”  (Declaration at ¶18).   Plaintiff’s Complaint 

also relies on the declaration of Mr. Nicolini in stating that it has “undertaken efforts to 

only identify alleged infringers who are within or near the geographic location of the 

Court.”  (Complaint at ¶4).   

 What is concerning is that Mr. Nicolini’s declaration, signed under penalty of 

perjury, is dated October 22, 2011, while many of the alleged misappropriations 

identified in Exhibit A of the Complaint took place after that date.  In fact, according to 

Exhibit A of the Complaint (upon which Mr. Nicolini relies) of the 208 “Doe” defendants 

who allegedly misappropriated the copyrighted work, 72 downloaded the file at issue on 

or after the date of Mr. Nicolini’s declaration.  How Mr. Nicolini (and Plaintiff) can 
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certify that he has undertaken various efforts to identify, notify, and attempt to settle with 

alleged infringers before the misappropriation at issue even occurred is unclear.  Further, 

though he repeatedly relies upon and refers to “Exhibit A” to the Complaint in his 

declaration, “Exhibit A” could not have existed at the time Mr. Nicolini signed his 

declaration, as approximately 1/3 of the instances of misappropriation identified in 

Exhibit A occurred after Mr. Nicolini’s declaration was executed.  The apparent falsity of 

Mr. Nicolini’s declaration – at a minimum – raises a cloud of suspicion as to the validity 

of Plaintiff’s claims.
2
  The Complaint repeatedly relies on Mr. Nicolini’s assertions to 

substantiate its allegations of copyright infringement against the defendants – who Mr. 

Nicolini alleges to have identified (and attempted settlement with) before the 

infringement occurred. Plaintiff’s allegations concerning jurisdiction over this defendant 

(and other defendants) are negated by the “inconsistency” created by the Nicolini 

declaration -- upon which they are premised.   

To further illustrate the apparent lack of diligence by Plaintiff, despite its claim to 

have undertaken efforts to properly identify defendants within the jurisdiction of this 

Court (by the efforts of Mr. Nicolini), Doe #58 does not reside within the Northern 

District of Florida, and did not reside in the Northern District at the time the alleged 

infringement occurred.  Accordingly, Plaintiff’s Complaint should be dismissed against 

Doe #58 since the Court does not have personal jurisdiction over this Defendant.   

  

                                                           
2
   Plaintiff’s use of this false declaration in support of its “verified” Complaint is grounds 

for sanctions.   
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III. Motion to Quash Non-Party Subpoena. 

 

 Pursuant to the Order Granting Plaintiff’s Motion for Leave to Take Discovery 

Prior to Ruel 26(f) Conference [Doc. 5], entered on November 29, 2011, Plaintiff issued 

a non-party subpoena to Doe #58’s internet service provider, Comcast Cable, seeking the 

production of documents demonstrating Doe #58’s identity, address and other personal 

information.  However, since the Order allowing the subpoena was obtained through bad 

faith, Doe #58 requests an order quashing the subpoena (attached at Exhibit A hereto), 

and instructing Comcast Cable from providing the information sought.     

In its Motion for Leave to Take Discovery Prior to Rule 26(f) Conference [Doc. 3] 

and supporting memorandum of law, Plaintiff relies heavily upon the Declaration of Jon 

Nicolini to establish that the identity of the alleged the ISP subscribers for whom 

information has been sought (i.e., the “Doe” defendants) through their Internet Protocol 

(“IP”) addresses.  However, as explained in Section II, above, Mr. Nicolini’s declaration 

is false, as the alleged undertakings set forth in that declaration could not have transpired 

as asserted.  A large portion of the alleged infringement identified in Exhibit A to the 

Complaint occurred after the declaration of Mr. Nicolini was executed, thereby negating 

the assertions regarding his alleged exercise of due diligence concerning his identification 

of the geographic location of subscribers named as “Doe” defendants based on their IP 

addresses.   

 It appears from the face of the “verified” Complaint and the attached exhibits, as 

well as the Motion for Leave to Take Discovery Prior to Rule 26(f) Conference, that the 

Plaintiff has misled the Court concerning its alleged efforts to identify and geographically 
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locate the named “Doe” defendants, since such efforts could not have transpired as 

alleged.  As Plaintiff has not been candid and forthright in seeking the information that is 

the subject of the non-party subpoena to Doe #58’s internet service provider, Plaintiff’s 

subpoena should be quashed by this Court.   

IV. Motion for Protective Order. 

 

 To the extent the Court permits the dissemination of Doe #58’s identity to 

Plaintiff pursuant to the non-party subpoena issued to Comcast Cable, Doe #58 

respectfully requests that the Court enter a protective order pursuant to Rule 26(c), 

requiring Plaintiff to not publicly disclose the identity or address of this defendant until 

he has the opportunity to file a motion with the Court to be allowed to proceed in this 

litigation anonymously, and that motion is ruled upon by the Court.   

 In its Motion for Leave to Take Discovery Prior to Rule 26(f) Conference [Doc. 3] 

and supporting memorandum, Plaintiff failed to inform this Court of the decision in the 

its previously filed companion case pending in the Northern District of California (Digital 

Sin, Inc. v. Does 1 – 5698, 2011 WL 5362068 (N.D.Ca. Nov. 4, 2011)), in which the 

Court entered a protective order requiring any information obtained from non-party 

subpoenas identifying “Doe” defendants to be kept confidential.  In support of its ruling, 

the district court noted that a protective order was warranted because “the ISP subscribers 

may be innocent third parties, the subject matter of the suit deals with sensitive and 

personal matters, and the jurisdictional and procedural complications might otherwise 

dissuade innocent parties form contesting the allegations.”  Id. at *4.  All of those 

concerns are present in the instant matter.   
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 In this case, the ISP subscribers for whom information has been sought (i.e., the 

“Doe” defendants) may not be the individuals who infringed upon Plaintiff’s copyright.
3
  

The privacy interest of innocent third parties weighs heavily against the public’s interest 

in access to court documents.  Digital Sin, Inc., 2011 WL 5362068 at *4 (citing Gardner 

v. Newsday, Inc., 895 F.2d 74, 79-80 (2d Cir. 1990).  Additionally, requests for 

psuedonymity have been granted when anonymity is necessary to preserve privacy in a 

matter of a sensitive and highly personal nature.  Id. (citing Does I thru XXII v. 

Advanced Textile Corp., 214 F.3d 1058, 1068 (9
th

 Cir. 2000).  An allegation that an 

individual illegally downloaded adult entertainment likely goes to matters of a sensitive 

and highly personal nature, including one’s sexuality.  Id.  

 Accordingly, to the extent the Court permits the dissemination of Doe #58’s 

identity to Plaintiff pursuant to the non-party subpoena issued to Comcast Cable, Doe #58 

respectfully requests that the Court enter a protective order pursuant to Rule 26(c), 

requiring Plaintiff to not disclose the identity or address of this defendant because of the 

highly-sensitive and personal nature of the issues involved in the instant matter. 

V. Conclusion.  

 Pursuant to the applicable Federal Rules of Civil Procedure, Defendant Doe #58 

hereby moves the Court for an order granting the relief requested above.  

CERTIFICATE OF COMPLIANCE WITH LOCAL RULE 7.1(B) 

 The undersigned hereby certifies that it has attempted to confer with counsel for 

plaintiff concerning the issues raised in the instant motion, but has been unsuccessful in 

                                                           
3
  A position advocated by Doe #58.   
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reaching plaintiff’s counsel as of the time of filing the instant motion.  The undersigned 

will continue its attempts to confer with plaintiff’s counsel, and will supplement this 

certificate with the outcome of said conference.    

 

LILES, GAVIN, COSTANTINO, 

     GEORGE & DEARING, P.A. 

 

 

 

/s/ Robert B. George     

ROBERT B. GEORGE, ESQ. 

Florida Bar No. 0108995 

JOHN A. CARLISLE, ESQ. 

Florida Bar No. 0626716 

225 Water Street, Suite 1500 

Jacksonville, FL 32202 

Telephone:  (904) 634-1100 

Facsimile:   (904) 634-1234 

e-mail: rgeorge@lilesgavin.com 

 jcarlisle@lilesgavin.com 

 

Attorneys for Defendant Doe #58 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on December 29, 2011, I electronically filed the 

foregoing with the Clerk of the Court by using the CM/ECF system which will send a 

notice of electronic filing to the following:  

 

   Terik Hashmi 

   Transnational Law Group, LLC 

   429 Lenox Avenue, Suite 5C13 

   Miami Beach, FL 33139 

 

 I also certify that on this date a copy of the foregoing was served to the following 

via Facsimile and U.S. Mail: 

 

   Comcast Legal Response Center 

   NE&TO 

   650 Centerton Road 

   Moorestown, NJ 08057 

   (866) 947-5587 (fax) 

       

 

 

 

/s/ Robert B. George     
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