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1055263.1 Case No. 11-cv-02143-BEN-MDD

LAURA E. HEYNE, ESQ. (Bar No. 279478)
heynel@higgslaw.com
HIGGS, FLETCHER & MACK LLP
401 West “A” Street, Suite 2600
San Diego, CA 92101-7913
TEL: 619.236.1551
FAX: 619.696.1410

Attorneys for Defendant
DOE 40

UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF CALIFORNIA

PATRICK COLLINS, INC., a California
corporation,

Plaintiff,

v.

AJ BERNAL A.K.A. ABSALON JERRY
BERNAL, JACINTO TRANN AND JOHN
DOES 34-51,

Defendants.

CASE NO. 11-CV-02143-BEN-MDD

EX PARTE APPLICATION OF DOE 40’s
MOTION TO QUASH PLAINTIFF’S
THIRD PARTY SUBPOENA TO AT&T
OR, IN THE ALTERNATIVE, SEVER AND
DROP DOE 40 FROM THE CURRENT
ACTION

CASE FILED: September 15, 2011
JUDGE: Hon. Mitchell D. Dembin
TRIAL DATE: Not Set

Defendant DOE 40 (“Defendant”), by and through its attorneys of record, submit this Ex

Parte Application and ask that this Court quash Plaintiff PATRICK COLLINS, INC.’s

(“Plaintiff”), third party subpoena issued to AT&T or, in the alternative, sever and drop

Defendant from the action. This application is made pursuant to Fed. R. Civ. P. 45(c)(3) which

empowers this Court to quash a third-party subpoena. Further, this application is made on the

ground that the information sought is confidential in nature and Defendant has improperly been

joined to the current action in violation of Fed. R. Civ. P. 20(a)(2) and 21.

Defendant’s motion is based upon this Ex Parte Application, the Memorandum in Support

Thereof, the Declaration of Defendant’s Counsel Laura E. Heyne and Exhibits attached thereto,

all of which are filed concurrently herewith, the papers and pleadings on file herein, and such

other evidence as may be presented at the time of hearing on this matter.

Case 3:11-cv-02143-BEN-MDD   Document 21   Filed 02/17/12   Page 1 of 7



HIGGS, FLETCHER

& MACK LLP
ATTO RN EY S AT LA W

SA N D IEG O

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

1055263.1 2 Case No. 11-cv-02143-BEN-MDD

I.

INTRODUCTION

Plaintiff filed this lawsuit, and other lawsuits across the United States, claiming that

numerous unidentified DOES infringed on Plaintiff’s copyright to adult film titles by engaging in

peer-to-peer downloading. Armed only with a DOE’s Internet Protocol (“IP”) address, Plaintiff

joined 51 DOES to the current action, including Defendant. In order to seek the identification of

the DOES holding the IP addresses, Plaintiff issued a subpoena on various internet providers

requesting production of the names and addresses of the unidentified DOES. However, courts

have unequivocally held that the mass joinder of unidentified DOES based on peer-to-peer

copyright infringement is improper and a motion to quash and/or sever is properly granted.

II.

AUTHORITY

A party may move the Court to quash or otherwise modify a deficient third-party

subpoena. Fed.R.Civ.P. 45(c)(3); Washington v. Thurgood Marshall Acad., 230 F.R.D. 18, 21

(D.D.C. 2005). Furthermore, Federal Rule of Civil Procedure 20 and 21 authorize a court to

“drop” a misjoined party from a case, or “sever” any claim or party, sua sponte or by motion.

Fed.R.Civ.P. 20, 21.

This motion to quash, or in the alternative sever and drop Defendant, is thus properly

before the court.

III.

ARGUMENT

A. Background

Lawsuits like the one before this Court have flooded courts across the United States. The

tactics Plaintiff employed in filing multiple cases and naming numerous unidentified Does has

been recognized as an improper scheme to obtain personal and confidential information of

unassuming internet users and utilizing the information as leverage to pressure out-of-court

settlements. Rather than maintaining a concrete basis for copyright infringement, Plaintiff, and

others like him, have used the legal system as a bullying tactic to scare and pressure non-culpable
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1055263.1 3 Case No. 11-cv-02143-BEN-MDD

defendants. This is troubling and unfortunate. Yet, as the filings like Plaintiff’s have become

more prevalent, courts have recognized the impropriety of Plaintiff’s tactics and have held that

such filings are improper.

B. The Motion To Quash Is Properly Granted; Joinder of Multiple Defendants Is Not
Proper

District Courts faced with cases like the one before us have unequivocally held that the

joinder of multiple Doe defendants alleged to be using the same peer-to-peer network to infringe

a plaintiff’s copyrighted works is improper and subject to a motion to quash, sever, or dismiss

pursuant to Rules 20 and 21.1 See, e.g., Hard Drive Productions, Inc, v. Does 1-188, 809

F.Supp.2d 1150 (N.D. Cal. 2011).

Very recently, several district court judges in the Northern District of California have

issued decisions confirming the same. For example, in Boy Racer v. Does 1-60, 2011 WL

3652521 (N.D. Cal. 2011), the plaintiff alleged that numerous Doe defendants used the peer-to-

peer network BitTorrent to illegally share plaintiff’s copyrighted adult film. Boy Racer, at *1.

After naming 60 Doe defendants, plaintiff issued a subpoena on a third party internet provider in

an attempt to learn the identities of the Doe defendants. Id. One Doe defendant, appearing pro

se, filed a motion to quash the subpoena issued to his internet service provider, which requested

his identity. The motion was based on misjoinder of unidentified Does. In granting defendant’s

motion to quash and severing and dropping the case against the unnamed Does, the Court stated:

Courts have held specifically that the nature of the BitTorrent
protocol does not make joinder appropriate where defendants
allegedly used BitTorrent to infringe copyrighted works…
Allegations that defendants used a single peer-to-peer network to
download plaintiff’s works on different days, at different times, and
through different ISPs, is insufficient to allow plaintiff to litigate
against sixty defendants in one action. [Boy Racer, at* 3-4].

Also, in Hard Drive Productions, Inc, v. Does 1-188, 809 F.Supp.2d 1150 (2011), the

California Northern District Court reaffirmed that the joining of multiple unnamed Doe

defendants alleged to have used BitTorrent to illegally download Plaintiff’s copyrighted adult

1 Attached as Exhibit A to the declaration of Laura E. Heyne are courtesy copies of all Cases and Orders cited in
support of Defendant’s Motion.
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1055263.1 4 Case No. 11-cv-02143-BEN-MDD

films was improper under permissive joinder rules because the Doe defendants “did not

participate in the same transaction or occurrence.” Hard Drive Productions, Inc, v. Does 1-188,

809 F.Supp.2d 1150 (2011). The court severed the action as to all Doe defendants except the first

Doe defendant and further quashed all third-party subpoenas seeking discovery regarding the

severed Doe defendants. Id.

In Millennium TGA v. Does 1-21, 2011 WL 1812786 (N.D. Cal. 2011), the court held that

Rule 20(a) joinder was improper where the plaintiff alleged that 21 Doe defendants used

BitTorrent to unlawfully reproduce and distribute plaintiff’s copyrighted work, and sought

expedited discovery “to compel them to provide the names, address, telephone number, email

address and media access control address of each doe defendant.” Millennium TGA, at *1. The

court denied the plaintiff’s application to take early third party discovery and severed the

unnamed Does, holding that joinder of the unnamed 21 defendants was impermissible because

Doe defendants’ alleged reproductions of Plaintiff’s work, which happened over the span of 21

days, did not satisfy the joinder requirements. Millennium TGA, at *3.

So it is here. Plaintiff has named over 51 Does, including Defendant, alleging that each

Doe engaged in copyright infringement of Plaintiff’s adult films through BitTorrent over a span

of several years. However, as established above, the alleged use of BitTorrent to illegally

download Plaintiff’s copyrighted work does not make joinder of unrelated Does appropriate.

Hard Drive Productions, Inc, v. Does 1-188, 809 F.Supp.2d 1150 (N.D. Cal. 2011); Boy Racer v.

Does 1-60, 2011 WL 3652521 (N.D. Cal. 2011); Diabolic Video Productions, Inc., v. Does 1-

2099, 2011 WL 3100404 (N.D. Cal. 2011); Pacific Century International v. Does 1-101, 2011

WL 2690142 (N.D. Cal. 2011); and Millennium TGA v. Does 1-21, 2011 WL 1812786 (N.D. Cal.

2011). As such, this motion to quash, or in the alternative sever and drop Defendant, should be

granted, and Defendant respectfully asks this Court to quash the AT&T subpoena and sever

Defendant from this case.

///

///

///
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1055263.1 5 Case No. 11-cv-02143-BEN-MDD

C. The Motion To Quash Should Be Granted; Defendant’s Right Of Privacy; Undue
Burden

Misjoinder alone provides this court with the necessary grounds to grant this motion. This

motion is also properly granted due to Plaintiff’s improper tactics in obtaining confidential

information from a third party.

Federal Rules of Civil Procedure 45(c)(3) empowers this Court to quash a subpoena in

whole or in part to protect a consumer from unreasonable violations of privacy or that subject a

person to undue burden. Fed.R.Civ.P 45(c)(3). Furthermore, Federal Rule of Civil Procedure

26(c)(1) provides:

A court must limit the frequency or extent of discovery otherwise
allowed by [the Federal Rules of Civil Procedure] or by local rule if
it determines that… the burden or expense of proposed discovery
outweighs its likely benefit, considering the need of the case, the
amount in controversy, the parties’ resources, the importance of the
issue s at state in the action, and the importance of discovery in
resolving the issue. Fed.R.Civ.P265(c)(1).

Requiring AT&T to comply with the subpoena and identify numerous unnamed DOES

violates Defendant’s privacy rights and, more importantly, subjects Defendant to an unfair and

heavy burden because Plaintiff would then be armed with information he would use to coerce

Defendant into settling with him. Plaintiff is not interested in the merits of the case. Rather, he is

interested in obtaining confidential personal information to coerce non-culpable Does into settling

with him or hire an attorney to defend against the action and face the public embarrassment of

false allegations that the Does improperly downloaded an adult film.

In cases involving pornographic movie infringement, courts have expressed concern about

such abusive tactics. As one court noted, plaintiff’s third-party subpoena may be used to “wrest

quick settlement, even from people who have done nothing wrong… [t]he embarrassment of

public exposure might be too great, the legal system too daunting and expensive, for some to ask

whether [Plaintiff] has competent evidence to prove its case.” VPR Internationale v. Does 1-

1017, 2011 U.S. Dist. LEXIS 64656 at * 5-6 (D.D. Il. 2011).

As another court noted, the joinder of multiple defendants in these copyright cases is an

attempt by plaintiffs to “identify hundreds of Doe defendants through pre-service discovery and
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1055263.1 6 Case No. 11-cv-02143-BEN-MDD

facilitate mass settlement.” On the Cheap, LLC v. Does 1-5011, 2011 WL 4018258 *11 (N.D.

Cal. 2011]. These settlement tactics result in the defendants being left with a “decision to either

accept plaintiff’s demand or incur significant expense to defend themselves” and such a strategy

does not “comport with the ‘principles of fundamental fairness’.” Id. “[P]laintiff appears to have

used the information from the subpoena for a different purpose: to extract settlements from out-

of-state defendants …” Id..

Additionally, a District Court in Virginia noted the following: “[d]istrict judges have

begun recognizing [that] representation of [Plaintiff’s] companies against multiple Doe

Defendants, named without sufficient evidence as to their involvement, as “effort[s] to shoot first

and identify his targets later.” October 17, 2011 Opinion and Order, Hard Drive Production Inc.

v. Does 1-30, Case Number 2:11-cv-00345-HCM -TEM (E.D. Virginia) at FN 2. The court also

noted that plaintiffs engaged in threatening behavior by contacting the Does directly and

demanding compensation to end the litigation. Id at *6. The court further made note that in

previous cases, “when any Doe Defendant filed a motion to sever, Plaintiffs hastily and

voluntarily dismissed that Doe Defendant as a party in the matter to avoid the issue being

presented to the Court for a resolution.” Id at *6.

No different here. Plaintiff is utilizing the court system to obtain confidential information

identifying defendants and then using that information to leverage settlement with non-culpable

parties. Innocent parties are forced with either incurring the cost to hire an attorney and defend

the lawsuit, or settle out-of-court, despite the fact that they did not engage in any improper

conduct. These tactics are improper and should be frowned upon.

For this reason as well, Defendant’s motion should be granted.

///

///

///

///

///

///
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1055263.1 7 Case No. 11-cv-02143-BEN-MDD

IV.

CONCLUSION

Joining unrelated defendants in one lawsuit may make litigation less expensive for

Plaintiff- yet, it does not mean that Plaintiff can avoid well-established joinder principles required

by law. Joinder of these DOES is improper. Additionally, using a third party subpoena to obtain

confidential information is abusive in that the information will not be used for a legitimate

purpose—but rather to coerce the DOES into a quick settlement.

For these reasons, Defendant requests that this Court grant its motion to quash, or in the

alternative, sever and drop Defendant (DOE 40) from the current action.

DATED: February 17, 2012 HIGGS, FLETCHER & MACK LLP

By: s/ LAURA E. HEYNE
LAURA E. HEYNE
Attorneys for Defendant
DOE 40
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