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U�ITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

 

THIRD DEGREE FILMS, INC.   ) 

20525 Nordhoff Street, Suite 25   ) 

Chatsworth, CA 91311    ) 

       ) 

 Plaintiff,     ) 

       ) 

 v.       ) No. 1:11-cv-01833-BAH 

       ) MEMORANDUM 

DOES 1 – 152      )  

       )  

 Defendants.     )  

 

MEMORA�DUM OF POI�TS A�D AUTHORITIES I� SUPPORT OF MOTIO� TO 

HAVE PLAI�TIFF’S DEPOSITIO� TAKE� TELEPHO�ICALLY 

 

 Plaintiff Third Degree Films, Inc., filed a Complaint against John Does who have traded 

the same identical file of Plaintiff’s copyrighted work without authorization through a file-

swapping network (“Peer-to-Peer” or “P2P” network).  

 On or about January 30, 2012, Bailey Zwarycz (“Zwarycz”), by and through counsel, 

voluntarily filed an Answer and Counterclaim.  Plaintiff filed a Rule 12(b)(6) Motion as to 

Zwarycz’s “abuse of process” counterclaim, which is still pending. 

 On or about March 19, 2012, Zwarycz served a Notice of Deposition, requesting the 

Deposition of Plaintiff Third Degree Films, Inc. under Rule 30(b)(6) [�otice or Subpoena 

Directed to an Organization] at the office of Zwarycz’s counsel. Zwarycz notes that “video and 

sound recording of the deposition will be taken and used for the purpose of discovery and the 

trial of this case. This deposition will also be recorded by stenographic means. Still pictures may 

also be taken. Each of these media may be used as evidence at the trial of this case.” �otice of 

Deposition, page 1. 
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 Plaintiff’s and Defendant’s counsel have communicated in this regard, but could not 

come to an agreement. 

 Pursuant to Rules 26 and 30, Plaintiff now moves to have that Deposition taken 

telephonically with Plaintiff being near the place of business in Los Angeles, CA, for the 

following reasons: 

(1) Zwarycz wishes to depose a corporate designee of Plaintiff, but that person has a business 

to run. To attend the deposition at the office of Zwarycz counsel, the deponent would 

have to travel 2,300 miles each way, for a total of 4,600 miles. That is certainly 

burdensome. 

(2) Since Zwarycz intends to videotape and photograph the Deposition, that videotaping can 

take place for presumably the same expense in Los Angeles, California. Plaintiff does not 

object to Defendant videotaping the deposition. 

(3) Because Zwarycz was intending to videotape the deposition anyways, Zwarycz will have 

the benefit of being able to observe the deponent’s demeanor based on the video and 

photographs, and she can attend telephonically or travel to Los Angeles to attend in 

person if she so desires. 

(4) This case is different from cases where the deponent is a key witness. In this case, 

Plaintiff is not a key witness and does not have much factual knowledge about the core 

issue of copyright infringement, since Plaintiff relies on other parties to track, investigate 

and prosecute the copyright infringements. 

(5) Plaintiff’s deposition will likely involve few or no documents. 

(6) Zwarycz’s counsel is welcome to attend the deposition in person, if desired.  
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 Plaintiff thus seeks to compel that the Deposition take place in Los Angeles, CA, or 

nearby. 

STA�DARD OF REVIEW 

 Rule 30(b) provides: “(4) By Remote Means. The parties may stipulate—or the court may 

on motion order—that a deposition be taken by telephone or other remote means.” 

 The party opposing a telephonic deposition bears the burden of demonstrating good cause 

why the deposition should not be conducted by telephone. See James Wm. Moore et al., Moore’s 

Federal Practice § 30.24 (3d ed. 1999) (“[L]eave to take a telephonic deposition should be 

liberally granted. The burden is on the party opposing the deposition to establish why it should 

not be conducted by telephone.”). 

 Rule 30(b)(4) aims to simplify discovery and reduce the cost of litigation. See, e.g., 

Cacciavillano v. Ruscello, Inc., Civ.A. No. 95-5754, 1996 U.S. Dist. LEXIS 18968 at *6-9 (E.D. 

Pa. Dec. 23, 1996) (explaining that “the Rules of Civil Procedure favor the use of our 

technological benefits in order to promote flexibility, simplify the pretrial and trial procedure and 

reduce expense to parties"). 

 Rule 26 provides:  

“(c) Protective Orders. (1) In General. A party or any person from whom discovery is sought 

may move for a protective order in the court where the action is pending—or as an alternative on 

matters relating to a deposition, in the court for the district where the deposition will be taken. 

The motion must include a certification that the movant has in good faith conferred or attempted 

to confer with other affected parties in an effort to resolve the dispute without court action. The 

court may, for good cause, issue an order to protect a party or person from annoyance, 

embarrassment, oppression, or undue burden or expense …” 

“Motions brought under Rules 30(b)(4) and 26(c)(1) are ordinarily subject to different standards. 

A Rule 30(b)(4) motion focuses on the prejudice that a telephonic deposition would impose, 
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whereas a Rule 26(c) motion focuses on the prejudice a deponent would suffer if compelled to 

appear in person.” Johnson v. Sager, Case No. C11-1117-RSM-JPD (W.D.Wa. 2012). 

ARGUME�T 

Deposition of Corporate Representative Should be Taken at Place of Business 

 In general, a Plaintiff is deposed in the forum where the action was brought. However, 

courts have held that the deposition of a corporate representative under Rule 30(b)(6) should 

ordinarily be taken at the corporation’s principal place of business. Moore v. Pyrotech Corp., 137 

F.R.D. 356, 357 (D. Kan. 1991). Further, a corporation’s objection to depositions of its corporate 

representatives at a place other than its principal place of business should be sustained, unless 

there are unusual circumstances justifying the inconvenience to the corporation.  Zuckert v. 

Berkliff Corp., 96 F.R.D. 161, 162 (N.D. Ill. 1982); �ortheast Controls, Inc. v. Fisher Controls 

International, No. 06-412-SLR (D. Del. 2007), Pages 5-6. 

 However, there is "no absolute rule as to the location of the deposition of a nonresident 

plaintiff." �ormande v. Grippo, No.,01 CIV 7441, 2002 WL 59427, at *1 (S.D.N.Y. Jan. 16, 

2002). In fact, Federal Rule 30(b)(4) states that "[t]he parties may stipulate—or the court may on 

motion order—that a deposition be taken by telephone or other remote means.”  

 Courts have held that such a determination is left to discretion of the district court, after 

balancing the claims of prejudice and hardship. See Stephens v. 1199 SEIU, CV 07-0596 

(E.D.N.Y. 2011), citing Gerasimenko v. Cape Wind Trading Co., 272 F.R.D. 385, 387 (S.D.N.Y. 

2011).  

 In this case, Zwarycz is not prejudiced because she was planning to videotape the 

deposition anyways. Whether she has the deposition video-taped in the Washington, DC, area or 

in the Los Angeles area should not make a difference.  
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 For Plaintiff’s corporate representative, it would be quite burdensome to travel 4,600 

miles to attend the deposition. 

 Finally, Plaintiff’s corporate representative is not expected to provide key testimony, as 

this is a copyright infringement case. The infringement investigations are not conducted by 

Plaintiff. 

A Telephonic (and Videotaped) Deposition will Simplify the Process 

 Courts favor electronic means that simplify the litigation process. See, for example, 

Loughin v. Occidental Chem. Corp., Civil Action No. 04-5564 (E.D. Pa. 2005) (order permitting 

Plaintiff to depose witnesses telephonically). The Northern District of California has recently 

encouraged the use of depositions via videoconference. In Gee v. Suntrust Mortgage, the court 

noted that "[p]arties routinely conduct depositions via videoconference, and courts encourage the 

same, because doing so minimizes travel costs and 'permits the jury to make credibility 

evaluations not available when a transcript is read by another.'” Gee v. Suntrust Mortgage, 2011 

WL 5597124, at *2; Johnson v. Sager, Case No. C11-1117-RSM-JPD (W.D.Wa. 2012) (the 

district court ordered telephonic depositions for six defendants, because “it would be costly for 

the six defendants to travel over 200 miles to attend the depositions in-person while others have 

to take over their job responsibilities …” Slip op. 4); Shockey v. Huhtamaki, Inc., Civil Action 

No. 09-2260-JAR-DJW (D. Kan. 2012) (“Plaintiffs have convinced the Court that their 

alternative suggestion of requiring the depositions be taken by telephone or videoconference has 

merit. This seems a fair solution and promotes the goals of reducing the costs of litigation, while 

allowing Defendant to obtain relevant discovery from these out-of-state opt-in plaintiffs.”) 
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 Courts have approved using telephonic depositions to reduce the cost of litigation when 

there is no showing that such depositions would be inaccurate or untrustworthy. Rehau, Inc. v. 

Colortech, Inc., 145 F.R.D. 444, 446 (W.D. Mich. 1993).  

 Further, Courts have held that telephonic depositions may be used to avoid inconvenience 

to persons: 

However, "[authorization to take telephonic depositions does not depend upon a showing of 

hardship by the applicant," Zito v. Leasecomm Corp., 233 F.R.D, at 398 (citing Advani 

Enterprises, Inc. v. Underwriters at Lloyds, No, 95 Civ. 4864, 2000 WL 1568255, at *2 (S.D.N, 

Y. Oct. 19, 2000), and, in any event, it is the hardship and inconvenience to the witness that is of 

concern. Indeed, the goal of Rule 45 is to "prevent inconvenience to the flesh-and-blood human 

beings who are asked to testify, not the legal entity for whom those human beings work," Price 

Waterhouse LLP v. First Arn. Corp., 182 F.R.D. 56, 62 (S.D.N. Y. 1998) (noting that Rule 

45(c)(3)(A) treats a person who is an employee and not an officer of a party as it does a non-

party witness) …   

Although Sussman argues that the trip from Omaha to New York is only "a 2 hour and 29 minute 

flight" and an expense unlikely to cause "financial hardship" for "a company like 

Commonwealth" (Sussman Let. at 2), this argument ignores the inconvenience to the human 

being serving as Commonwealth's Rule 30(b)(6) witness, and it is clear that this witness would 

likely lose two days traveling from Omaha to New York and back. 

Sussman also argues that its "right to observe, interact with, and personally evaluate the witness" 

will be denied if required to conduct the deposition remotely. (Sussman Let. at 2). However, in 

rejecting the same argument, the courts in Robert Smalls v. Hamilton and Norrnande v. Grippo 

held that "accepting Plaintiffs' arguments absent a particularized showing of prejudice would be 

tantamount to repealing [Fed. R. Civ. P. 30(b)(4)]," Robert Smalls_v. Hamilton, No. 09 Civ. 

7171, 2010 WL 2541177, at +4 (S.D.N,Y. June 10, 2011); Norrnande v. Grippo. 2002 WL 

59427, at *2, In fact, anticipating that a defendant might "consider it important to view the 

demeanor of [plaintiffs witness] during a deposition," the court in Zito v. Lcasecomm Corp, 

specifically suggested a videoconference as the preferred means for conducting the deposition of 

a witness who would face hardship by being asked to travel to a distant city. 233 F.R.D. at 398.  

RP Family, T�C v. Common Wealth Land Title Ins. Co., 10 CV 1149 (E.D.N.Y. 2011), Slip op. 

6-7. 

 

Case 1:11-cv-01833-BAH   Document 45-1    Filed 03/28/12   Page 6 of 8



7 

 

WHEREFORE Plaintiff requests this Court to order that Plaintiff’s deposition be taken 

telephonically while Plaintiff is near the place of business in the Los Angeles, California, area. 

Plaintiff does not object to Defendant videotaping the deposition. 

 

Respectfully submitted this 28th day of March 2012.  

      FOR THE PLAINTIFF:   

 

 By:   /s/ Mike Meier     

Mike Meier (D.C. Bar #444132) 
The Copyright Law Group, PLLC 
4000 Legato Road, Suite 1100 
Fairfax, VA 22033 

      Phone: (888) 407-6770 

      Fax: (703) 546-4990 

      Email:  

      mike.meier.esq@copyrightdefenselawyer.com 

       

      ATTORNEY FOR PLAINTIFF 

 

EXHIBIT: 

 

- Defendant’s Notice of Deposition
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CERTIFICATE OF SERVICE 

 

I hereby certify that on 28th March 2012, I will electronically file the foregoing with the Clerk of 

the Court using the CM/ECF system. I will also serve a copy by fax upon counsel: 

 

 

John C. Lowe 

John Lowe, P.C. 

5920 Searl Terrace 

Bethesda, MD 20816 

 

Robert T. Hall 

Hall and Sethi, P.L.C.  

12120 Sunset Hills Road 

Suite 150 

Reston, VA 20190 

 

 

 

By:   /s/ Mike Meier     

Mike Meier (D.C. Bar #444132) 
The Copyright Law Group, PLLC 
4000 Legato Road, Suite 1100 
Fairfax, VA 22033 

      Phone: (888) 407-6770 

      Fax: (703) 546-4990 

      Email:  

      mike.meier.esq@copyrightdefenselawyer.com 

       

      ATTORNEY FOR PLAINTIFF 
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