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appearing on behalf of Doe 2 or 6.  No, okay. 

But I take it nobody here in the courtroom is 

whether it's anonymous beyond the John Doe identification.   

filings that the filing was itself anonymous.  I was unclear 

THE COURT:  6 and 2.  One of whom indicated in the 

MR. PERKINS:  I think 6 and 2.   

filings from.  One was Doe No. 6, I think.   

There are two other John Does who I've received 

is appearing in court for --  

THE COURT:  Okay.  So, I have -- I take it nobody 

Greg Pagnini also for Doe 22.   

MR. PAGNINI:  Good afternoon again, Your Honor.  

THE COURT:  All right.   

for Doe 22.   

MR. PERKINS:  Good afternoon, Judge.  Sam Perkins 

THE COURT:  All right.   

Cable, attorney for the plaintiff.   

MR. CABLE:  Good morning, Your Honor.  Marvin 

record.   

Counsel, please identify themselves for the 

12-10805, will now be heard before this Court.   

Discount Video Center v. Does 1 through 29, Civil Action 

THE CLERK:  Today's July 30 in the case of 

(3:48:36 p.m.)  
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on it since I've been thinking about this here a little bit, 

And I'll tell you what my tentative perspective is 

schedule this hearing, and, umm --  

home to me by Doe No. 22's motion which caused me to 

motion for the early discovery, and it was really driven 

appreciated fully that issue when I reviewed the emergency 

I pose -- I confess that I'm not sure I 

does it name as defendants the infringers?   

Does it name as defendants the subscribers, or 

foremost, of whom does the complaint name as defendants.   

forward turns upon; and that is the question, first and 

-- address the motions and how what should happen as we go 

which a variety of other things as in how I should deal with 

what -- what I think is a pretty material question from 

Okay.  So I'll hear you all, but let me tell you 

THE COURT:  Okay.  Fine.   

MR. CABLE:  Just grammatical errors.   

just correcting grammatical --  

Was there any material difference, or if you're 

carefully, other than --  

THE COURT:  -- opposition.  I didn't review it 

MR. CABLE:  Yes.   

Mr. Cable, I saw you filed an amended --  

Doe No. 22, and I received --  

I received today an answer in counterclaims from   1
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Because they are not -- if, in fact, the 

covering the identities of subscribers.   

corrected, whether there should be a protective order 

out, and raises question about whether that needs to be 

notice that was attached to the discovery order that went 

questions about the discovery, it raises questions about the 

the infringer rather than the subscriber, it raises some 

number of things that follow from that.  If, in fact, it's 

So, that's my first question.  I think there are a 

of the complaint reads like it sues the infringer.  The --  

authorized representative of a plaintiff; and clearly, much 

It's his complaint.  That's what he says as the 

questions about it, but.  And but why --  

various things that follow from that.  I assume follow-up 

If I do -- if I do accept that, there might be 

then proceed from there?   

for Mr. Doe 22 or counsel -- why shouldn't I accept that and 

So one question I have is -- for the defendant, 

the subscribers.   

is naming as defendants in his complaint the infringers, not 

subscriber.  But he says that he is suing the infringer.  He 

recognize that somebody who is an infringer could be a 

issue.  Mr. Cable says his client sues the infringers.  I 

responded to my electronic order to try to clarify this 

and I've reviewed all the filings, and Mr. Cable has   1
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been decided by so many judges, and so many motions have 

that.  We've known that for eight years.  These cases have 

their kid or their ex-boyfriend or whoever.  Okay, we know 

of household who happens to be the Comcast customer and it's 

of cases the subscribers are the household member, the head 

very well-trod ground that obviously in a substantial number 

subscribers.  And I think we all know -- because this is 

defendants the infringers, or are the real defendants the 

I understand you're saying, okay, are the real 

suggest.   

so far is going to allow you to do it as easily as you 

right, and I'm not sure that the paperwork that's been filed 

guess, what I hear you doing is trying to make this case 

MR. PERKINS:  Thank you, Judge.  Unless I miss my 

It's your motion.   

So I will, I guess, start with you, Mr. Perkins.  

we don't know their names.   

because lots of things follow from who is being sued even if 

that is the first question that needs to be figured out, 

about in my mind.  Unless you all persuade me otherwise, 

So that's the first question I've been thinking 

answer?  I understand why you answered, but.   

answered, but if you're not a defendant, can you really 

also raises then a down-the-road procedural question you've 

infringers have been sued, they're not defendants.  That   1
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Notice."  And it said -- and I apologize, but we're all big 

got a notice, and it was a notice that said, "Court Directed 

pornography over their Internet connection.  Those people 

completely innocent and unaware that anyone downloaded 

subscribers out there including the hefty proportion who are 

and you, yourself, were drawn into a situation where the 

And here's the problem.  This litigation began; 

been subjected to cookie cutter suits just like this.   

Massachusetts.  It's a quarter of a million people who have 

1500 people he has sued in the last four months here in 

way past that point.  And it's not just Mr. Cable and the 

The problem with that, Your Honor, is that we're 

it should go down.   

infringers, and this litigation will go down the road that 

the subscribers, and then he can find his way to the 

We'll allow him to take carefully-measured discovery from 

actually naming the infringers, not really the subscribers.  

So we'll say, okay, Mr. Cable's complaint is 

way to the infringers unless we go first to the subscribers. 

the subscribers, because we have no other way to find our 

have to finding infringers, which is to do discovery from 

going to be the infringers.  We will use the only route we 

appropriate lawsuit is against John Does who are ultimately 

So, obviously the tendency is to say, look, the 

been filed.     1
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she said, "If the people vetting me ever even see the 

the midst of being vetted for a sensitive government job and 

client without revealing any sensitive information was in 

Cable's case several weeks ago had to settle, because my 

The previous case that I had which was also Mr. 

settle.  And that's the important point about this.   

actually two.  I've had two cases, but the other one had to 

MR. PERKINS:  Who -- particuarly there were 

THE COURT:  One of them.   

MR. PERKINS:  Yeah, one of them.   

THE COURT:  I mean, some of them call you.   

MR. PERKINS:  Not in every case.   

THE COURT:  Well, not in every case.  Right?   

and that is where the problem comes.   

We all know what Mrs. subscriber is going to do, 

telephone.   

Mr. Cable's E-mail address and his website and his 

want to do something about this."  And the order includes 

learn copyright law, or you can notify Mr. Cable that you 

You can go hire a lawyer, you can defend yourself, you can 

will be disclosed within thirty days unless you take action. 

be,"  and the word in your order is "disclosed."  "Your name 

downloading "Anal Cum Swappers 2", and your name is going to 

subscriber," in the case of Doe 22.  "You have been sued for 

people here.  It said, "You have been sued, Mrs.   1
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THE COURT:  So what you would have me do is quash 

standard under Rule 45 for granting the motion to quash.   

is, the oppressiveness, the burdensomeness, the meeting the 

motion and what's most important about this case; and that 

want to focus on what I think is distinctive about our 

written about the severance and quash issues that I just 

talk about that.  I mean, there's so many things have been 

We're also on a motion to sever, and I'm happy to 

right now we're on a motion to quash.   

disclose my client's name and address to Mr. Cable.  So 

with a couple of motions including mine saying let's not 

some bigger questions that you've raised, but this all began 

things.  Number one, we're here today obviously addressing 

MR. PERKINS:  Well, I'm suggesting a couple of 

Well, what are you suggesting?   

you're suggesting --  

THE COURT:  But isn't the problem -- well, what 

infringers, not subscribers.   

and Mr. Nicolini's affidavit  and say we're suing 

because, in fact, we'll just amend Mr. Cable's complaint, 

beyond the point of saying let's make all this right, 

into what is an extortionate scheme, and that's why we're 

That's why this works.  That's why you were drawn 

this job.  It's a discretionary appointment."  

complaint and see that I've been sued, I'm not going to get   1
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also as I read the complaint, a little bit of ambiguity in 

Mr. Cable stated on the record in response to my query but 

But as I understand the complaint both from what 

effect on more than one occasion.   

exact language of the notice, and it repeats words to that 

order says, "You have been sued."  I believe that's the 

that, the notice, as you point out and as I point out in my 

THE COURT:  One of my concerns is the notice; in 

of these cases.   

Shouldn't we be amending the complaint here," is a reality 

first responded on July 10 saying, "Wait a second.  

You know, I think what you pointed out when you 

moment.   

copyright enforcement.  Just talking about quashing for a 

presents a whole other set of issues for Mr. Cable and 

MR. PERKINS:  Because, you know, severance 

yet.  I want to come back to it.   

want to come back to that.  I don't want to talk about that 

THE COURT:  Sure, we can come back to that.  I 

severance issue for just a second?   

MR. PERKINS:  Yes.  Could I ask us to bookmark the 

other twenty odd Does in this case.   

THE COURT:  And then sever your client from the 

MR. PERKINS:  Yep.   

the request to produce your client's name to Mr. Cable.     1
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Comcast to find out who the Internet service -- who the 

29 Does.  There then there would be subpoenas issuesed to 

suggested in your order.  Right?  It would be filed naming 

What would happen if this case had been filed the way you 

Let me just take a minute to look down the road.  

offers to the copyright holders in these cases.   

the stable of attorneys that Copyright Enforcement Group 

or any of the other attorneys that are part of the group, 

who did the affidavit, and it's not sloppiness by Mr. Cable 

not sloppiness by Mr. Nicolini who's the technical person 

MR. PERKINS:  This was not inadvertent.  This was 

THE COURT:  Uh-huh.   

doing this.   

further down the road about how it is you got drawn into 

corrected, Judge.  But I think we need to look a little 

MR. PERKINS:  Well, obviously it should be 

notice shouldn't be corrected.   

notice went out with my permission, whether or not that 

particular interest, but it is an interest to me since that 

and so while it may not be your -- may not be your client's 

that went out to 29 people that describe them incorrectly, 

And so one of my concerns is that there's a notice 

subscriber.   

to me, describes as defendants the infringer, not the 

one or two places, but by and large the complaint, it seems   1
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develops and as wireless routers and hot spots and Starbucks 

And in fact, as time goes on and as the Internet 

MR. PERKINS:  Not necessarily.   

THE COURT:  Well, not necessarily.   

experience."   

aren't the infringers.  We all know from our own 

and over and over again, "Wait a second.  The subscribers 

federal judicial officers like yourself have written over 

legitimate thing to claim, but in the last eight years other 

And eight years ago that might have almost been a 

going to presume that the subscribers are the infringers.   

business model, and that business model is to say we're 

this operation.  C.E.G. has said there's a much better 

client and especially C.E.G. who really is the brains behind 

that the subscriber's the infringer, Mr. Cable and his 

Instead of doing that, instead of not claiming 

consuming, cumbersome, slow, low-profit margin.   

model for enforcing copyright rights is expensive, time 

And you can immediately see that that business 

and his client to who the actual infringer was.   

depositions about what they know that would lead Mr. Cable 

the subscribers, have them come in and testify at 

MR. PERKINS:  -- so that they can then subpoena 

THE COURT:  Uh-huh.   

subscribers were --    1
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accident.   

who get caught up, and that's intentional.  This is not an 

using their Internet connection, they're the right whales 

are completely innocent, have no idea this was happening 

substantial number, I would argue, of people out there who 

But, in fact, my client and all the other 

business.   

in my nets.  Sorry; but, you know, that's the cost of doing 

as I fish for the tuna a right whale gets caught and killed 

tuna.  The tuna are the infringers.  And maybe along the way 

Mr. Cable says I'm just a fisherman out there fishing for 

As my associate said today, what happens here is 

because --  

reasonable investigation.  But it is a great business model, 

irresponsible thing to say.  That is not based on a 

Eight years ago, maybe.  Today, that is an 

claim that the subscriber is the infringer."   

think there's good evidence, good grounds to support the 

attorney, "Yes, I've made a reasonable investigation, and I 

investigation of the facts that would allow you to say as an 

not involve the kind of investigation -- reasonable 

And most importantly of all, under Rule 11 it does 

more and more suing the subscriber is completely groundless. 

more -- proliferate more and more, we know that more and 

and everything else which we're all very familiar with get   1
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and over again incorporates.  I mean, this is a guy who is 

these careful ambiguities which Mr. Nicolini over and over 

filing a new declaration for Mr. Nicolini which eliminates 

proceed in these cases without amending his complaint and 

would also agree that Mr. Cable should not be permitted to 

I agree that correcting the notice is fine.  I 

way to make that right at this point.   

And I think that quashing the subpoena is the only 

Swappers 2".   

to be told you've been sued for downloading "Anal Cum 

proportion of them are innocent, those people didn't deserve 

Court into shaking down people who are innocent.  Whatever 

help and using -- manipulating the United States District 

was making you into a leg breaker for Mr. Cable's client and 

incorporated your order and your notice which essentially 

Comcast, to Verizon to Charter, all of those subpoenas 

of the subpoenas that have gone out at this point to 

But it's also my claim that, in fact, you -- all 

MR. PERKINS:  That is my 93A claim.   

THE COURT:  That's your 93A claim.   

the same way that the tuna did.   

call up, and they settle; and those right whales pay money 

couple of months ago.  They get that order, they panic, they 

when they receive your order, the one that you approved a 

The whole idea here is to get people to call up   1

  2

  3

  4

  5

  6

  7

  8

  9

 10

 11

 12

 13

 14

 15

 16

 17

 18

 19

 20

 21

 22

 23

 24

 25

13

Judy Bond Gonsalves  

Certified Court Transcriber 

(508)  984-7003  



MR. PERKINS:  Well --  

the quashing of all and then just start over.   

THE COURT:  All right.  So in other words, require 

that or the 10th.   

the complaint.  It was your order on July 9 that suggested 

And I'm not the first person to suggest amending 

have amended the complaint appropriately."  

will not allow you to proceed with these subpoenas until you 

simply say to Mr. Nicolini -- or excuse me, to Mr. Cable, "I 

MR. PERKINS:  Well, among other things, you could 

do you suggest it proceeds?  And is your client a defendant? 

THE COURT:  So if I quash the subpoenas, then how 

MR. PERKINS:  Yeah.   

that, but not really -- I'm not -- I have a case here.   

sense I should dismiss the case?  Sort of you're hinting at 

THE COURT:  And but are you saying to me that in a 

right thing to do, but that's up to you.   

MR. PERKINS:  Well, I think that would be the 

subpoena to all of them?   

THE COURT:  Are you saying I should quash the 

MR. PERKINS:  Certainly.   

You want me to quash the subpoenas to your client. 

want me to --  

THE COURT:  I'm a little confused about what you 

as sophisticated as they come; and yet, he's saying --    1
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subscribers.   

But you -- in your view you haven't sued the 

Let me stop you there, though.   

THE COURT:  Don't you have --   

in, day out.   

the infringers.  I'd speak to many of them on the phone day 

And the majority of these subscribers are actually 

MR. CABLE:  Right.   

THE COURT:  Depending on what you learn.   

are foreseeable at least with some of these subscribers.   

unfair enrichment or any sort of claims like that, but those 

claims like vicarious liability, contributory liability or 

we did not put in the complaint any secondary liability 

people who are the infringers, but sometimes they are.  And 

I guess the subscribers are not necessarily the 

MR. CABLE:  -- some of the things?  Sure.   

THE COURT:  Sure.   

MR. CABLE:  Well, you want me to respond to --  

THE COURT:  All right. Okay.  Mr. Cable?   

you may see them not doing it at all.   

they're not going to make anywhere near as much profit, and 

And by the way, if they do it the right way, 

whether they want to do it the right way.   

MR. PERKINS:  Let Mr. Cable and his client decide 

THE COURT:  Essentially.  Essentially --    1
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THE COURT:  These could be office locations.   

MR. CABLE:  Uh-huh.   

an office.  Right?   

THE COURT:  Any one of those.  Or it could be in 

MR. CABLE:  Right.   

because they broke into it.   

permission because it was unsecured or without permission 

Internet service through the wireless router either without 

who used Internet service, or a person who accessed the 

THE COURT:  -- but wasn't a subscriber, or a guest 

MR. CABLE:  Right.   

sharing the Internet service in the same household --  

living in the same household, or whether it was someone 

THE COURT:  -- or a relative of the subscriber 

MR. CABLE:  Uh-huh.   

subscriber, --  

any given case as to whether the infringer was the 

THE COURT:  Because of the uncertainty as to on 

MR. CABLE:  Against them, right.   

filed the complaint -- a claim directly against them.   

at least not at this moment, but at the moment when you 

good-faith basis under Rule 11 to assert at the moment -- or 

sued the subscribers is because you don't believe you have a 

THE COURT:  And I assume the reason you haven't 

MR. CABLE:  Right.  Right.     1
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was actually from 2004 from the R.A.A.A. era of these types 

MR. CABLE:  No, there was no proposed order.  This 

THE COURT:  Now it wasn't something you suggested. 

MR. CABLE:  Right.  But there was no --  

THE COURT:  It was issued under her name.   

and it was -- it said it was written by her.   

MR. CABLE:  She -- from -- I went on to the ECF, 

order?   

THE COURT:  -- first of all, did she write the 

MR. CABLE:  Right.   

world for Judge Gertner, but --  

THE COURT:  I mean, I have all the respect in the 

MR. CABLE:  You know --  

THE COURT:  But it's wrong.   

wanted to provide people who are getting these subpoenas --  

MR. CABLE:  And I drafted it after that, because I 

THE COURT:  Uh-huh.   

that drafted that.   

London Sire Order.  Those -- I think it was Judge Gertner 

MR. CABLE:  The notice was drafted after the 

I to make of the notice?   

THE COURT:  So given that, right, and then what am 

are in the office, so we dismissed them.   

they have been offices, and we can not figure out who they 

MR. CABLE:  There has been a couple of cases where   1
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definitely something that could be changed.  Besides that 

MR. CABLE:  The word you have been sued is 

okay, is the notice correct or incorrect?   

time the notice is served on the individual subscriber, 

THE COURT:  The question I asked is this:  At the 

MR. CABLE:  Okay.   

different thing, though.  That's not the question I asked.   

THE COURT:  Right, but -- Well, that's a totally 

subscribers and infringers at the same time.   

used to do a lot of defense work on this -- actually were 

speak to on the phone and just in general -- because I just 

MR. CABLE:  Well, because the majority of people I 

what you just told me?   

THE COURT:  How can it possibly be correct after 

it's correct.   

MR. CABLE:  In my opinion the majority of time 

correct or incorrect as to those 29 people?   

THE COURT:  Well, at the time it was served, is it 

MR. CABLE:  I don't know.  If it's --  

this case?   

notice is correct or incorrect as served on the 29 people in 

was right in that case, would you agree with me that that 

Well, look, if Judge Gertner, whether or not she 

THE COURT:  All right.  So putting aside --  

of cases.     1
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MR. CABLE:  In my opinion.   

THE COURT:  Always.   

to, in my opinion, be secondarily liable.  If they're not -- 

MR. CABLE:  But they are -- they're always going 

don't know whether any given subscriber is the infringer.   

unless I'm missing something, you're of the view that you 

THE COURT:  But at the time the notice is served, 

MR. CABLE:  Right.   

level.   

perhaps as to who's the infringer or who's not on a macro 

the relative percentage is among the subscribers as to -- 

infringers, and you two will probably disagree as to what 

Mr. Perkins would agree that some of the subscribers are the 

It may be -- we could all agree -- I think even 

subscriber.   

subscriber at the moment we serve the notice only as the 

as defendants are the infringers, and you know the 

And you have just told me that the persons named 

that aside, what --  

order you to change anything in the notice.  But putting 

THE COURT:  -- because for another reason I could 

MR. CABLE:  Right.   

everything in the notice could be changed, -- 

THE COURT:  Well, let me ask you this.  I agree 

section --    1
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won't do anything other than things on the Internet that 

anything illegal, you won't infringe any copyrights, you 

password for my Internet, and this says that you won't do 

sign this before you access my -- before I'll give you the 

at like hotels and provides a written agreement and says 

their Internet access, has no -- and specifically instructs 

who comes to their home for the weekend, a visitor, to use 

And suppose that they give permission to a guest 

THE COURT:  And the person is the subscriber.   

MR. CABLE:  Subscriber.   

in their household.   

THE COURT:  Suppose a person had Internet access 

MR. CABLE:  Sure.   

Let me give you a hypothetical.   

would not be secondarily liable?   

Can you imagine a circumstance in which somebody 

circumstance where --  

THE COURT:  Right.  So can you imagine a 

MR. CABLE:  Right, exactly.   

THE COURT:  You wouldn't sign it under Rule 11.   

--  

that would be fishing, and I don't want to go there, because 

MR. CABLE:  Because I don't know yet, and I think 

secondary liability.   

THE COURT:  But you haven't sued them for   1
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MR. CABLE:  They in their terms of service 

THE COURT:  How are they more liable than Comcast? 

allow copyrights to be violated --  

their ISPs that I will not violate copyright, or I will not 

service in their privacy agreement and everything else with 

negligence claim, because they have in their terms of 

Even if they told me I did not do it, I would think about a 

MR. CABLE:  I would if I did not know those facts. 

defendant?   

you sue that -- would you name that subscriber as a 

THE COURT:  So would you agree with me -- would 

through discovery down the road.   

very specific fact pattern that I would only find out 

MR. CABLE:  No.  But that's based on -- that's a 

Is the person who's the subscriber liable?   

there for a little while and downloads your client's movie.  

to work that day.  The person -- the visitor happens to be 

Now, is -- then the householder leaves, goes out 

Right?   

my Internet.  And the person says okay, and they sign.  

free to do so before you sign this and get my password for 

understand it.  If you wish to consult legal counsel, feel 

the Commonwealth.  And you agreed on this, and you agree to 

States and the Commonwealth of Massachusetts when located in 

you're lawfullyly allowed to do under the laws of the United   1
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THE COURT:  -- to be liable either as the 

MR. CABLE:  Right.   

subscribers are likely after investigation --  

THE COURT:  That while you think many of the 

MR. CABLE:  Uh-huh.   

that you had not sued the subscribers.   

THE COURT:  -- because I thought you had told me 

MR. CABLE:  Yes.   

THE COURT:  I'm totally confused now, -- 

the contract.   

You're right.  I'm not -- I don't have privy to 

MR. CABLE:  No.  No.  But the -- I know --  

beneficiary of that contract.   

THE COURT:  But you're not a third-party 

somebody's copyrights.   

So, I know all the subscribers have violated 

that you will not violate anyone's copyrights.   

with them to use the subscription -- Internet subscription 

But as a subscriber, you say in your agreement 

MR. CABLE:  Comcast.   

THE COURT:  Comcast is liable by law.   

MR. CABLE:  By contract.   

THE COURT:  By contract.   

So this is --  

actually agree to not violate copyright, and they --    1
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the subscriber or not the subscriber.  Right? 

THE COURT:  Or you could have one infringer who's 

MR. CABLE:  Right.   

contributory infringer.   

THE COURT:  You could have an infringer and a 

MR. CABLE:  Right.   

out to be two defendants.   

THE COURT:  Doe 22, just for example, might turn 

MR. CABLE:  Right.   

infringer or the persons of Doe --  

it is, the name of the person you believe to have been the 

that out, you can substitute for Doe whatever, whichever Doe 

out who the infringer might be.  And then once you figure 

subscriber's identity as the first step, so you can figure 

THE COURT:  -- and what you're seeking is the 

MR. CABLE:  Uh-huh.   

person who's named is this unidentified infringer, --  

defendants at the beginning, because you don't know.  The 

THE COURT:  But that you don't name them as 

MR. CABLE:  Right.   

than my somewhat extreme hypothetical.   

person may have knowledge, may participate, may -- different 

THE COURT:  And I understand that theory where the 

MR. CABLE:  Uh-huh.   

infringer or on a contributory negligence theory.     1
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the conclusion is that those 29 people are all part of the 

THE COURT:  -- of the movie, and that, therefore, 

MR. CABLE:  Yes --  

same hash-marked copy --  

this complaint were all infringants that downloaded the very 

the 29 infringements that arose out of the acts described in 

submitted in Mr. Nicolini's affidavit, the 29 people who are 

As I understand it from the allegations and facts 

side you discovered there were ten more people in the swarm. 

you wanted to -- suppose that after further review on your 

THE COURT:  So let me ask you this.  Suppose that 

feel that they have done something wrong.   

or anything like that.  That's not the point of it.  I do 

And I'm not trying to coerce people into settling 

MR. CABLE:  I -- I don't think it should be.   

that it's not right, and maybe it should be fixed?   

THE COURT:  Well, isn't the direct answer simply 

Gertner.   

And again, I was basing it on the order from Judge 

that question.  I believe --  

MR. CABLE:  I -- I don't know the direct answer to 

a defendant, but they're not yet a defendant?   

correct to say that a subscriber you have been sued, you are 

THE COURT:  But given all that, how can it be 

MR. CABLE:  Uh-huh.  Exactly.     1
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So the question I ask is in that case would you 

you could identify who the subscribers are.   

you filed in this case for leave to take early discovery, so 

file the action.  You'd file a motion similar to the motion 

All right.  So if you filed a new action, you'd 

THE COURT:  More likely that.   

MR. CABLE:  Right.  Right.  More likely that.   

other.   

THE COURT:  -- against those ten Does.  One or the 

MR. CABLE:  Correct.   

Or you might file a new action -- 

THE COURT:  Okay.  And if you were doing that --  

MR. CABLE:  It's a possibility, yeah.   

39.  At least that would be a possibility.   

to do then is move to amend the complaint to add Does 30 to 

THE COURT:  And so I presume that what you'd like 

MR. CABLE:  Uh-huh.   

were ten more people in the swarm in Massachusetts.   

or what-have-you, you or your client appreciated that there 

So suppose that after further reviewing evidence 

are in the swarm in Massachusetts.   

the only people in the swarm, but there are 29 people who 

THE COURT:  As I understand it, they might not be 

MR. CABLE:  Uh-huh.   

same swarm.     1
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downloading of music by University of Massachusetts 

Sire Order, what, eight years ago?  And in a case involving 

And by the way, Judge Gertner issued the London 

an oversight that crept into the notice that you sent out.   

Number one, this is not a typographical error or 

is clear here.  Well two points.   

very thoroughly, but I did want to make sure that one point 

MR. PERKINS:  I think you understand this stuff 

on this question?   

THE COURT:  All right.  Anything else for me to do 

not have this happen again.   

clarify this point -- this issue that we're having, and to 

MR. CABLE:  I would not say that now just to 

sued."   

THE COURT:  You would not say, "You have been 

suggesting --  

figure out who the infringer is and some other language 

violated these plaintiff's copyrights, and we are seeking to 

been identified or as somebody whose Internet service has 

Internet service -- you, as the Internet subscriber, has 

this issue that we're having, and I would say that your 

I would change it to make it more -- to clarify 

MR. CABLE:  I see where you're going.   

serve on the subscribers?   

submit -- what notice would you propose to the Court to   1
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MR. PERKINS:  -- in their dorm rooms with IEP 

THE COURT:  Yeah.   

happened they actually went on ethernet cables --  

MR. PERKINS:  Yeah, I'm assuming at the time this 

system.   

students.  Everyone had their own direct access to the UMass 

weren't retransmitting, in a sense, Internet access to other 

The individual students at that point in time 

individual identifications of every --  

THE COURT:  Yes.  But they, I presume, had 

MR. PERKINS:  UMass was the ISP.   

THE COURT:  Right.  But they're identifying --  

to the subscribes in our case.   

to UMass, and UMass then distributes it the way Comcast does 

MR. PERKINS:  Well, the whole order package goes 

UMass.  It was to the individual students.   

THE COURT:  I take it our notice didn't go to 

Point number two --  

number one.   

you're being sued for downloading this movie.  That's point 

pressure that there is on a housewife who's being told 

We're not talking about the same extortionate 

who the students were who were downloading songs.  Okay?   

Internet connection that was being subpoenaed to find out 

students.  Right?  It was the UMass server, or it was their   1
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you look at Paragraph 12, for example, --  

So, I think if you look at the counterclaims, and 

subscribers are the infringers."  

They are the infringers.  The 29 people on this list who are 

papers they filed with this Court, "we're suing subscribers. 

single time Mr. Cable and Mr. Nicolini make it clear in the 

Cable's motion for emergency discovery and, quote, every 

through the Nicolini statement, the complaint, and Mr. 

counterclaims that I filed today, what I did was to go 

And in fact, Judge, if you take a look at the 

MR. PERKINS:  In the complaint.   

THE COURT:  In the complaint?   

Nicolini.  And if you take a look --  

here, he says the subscriber's the infringer.  So does Mr. 

down to why -- you know, what is the role of the subscriber 

Every single feature of Mr. Cable's complaint where it comes 

just the order that said the subscriber is the infringer.  

The other point I wanted to make is that it wasn't 

suspect.   

obviously, nor would Mr. Cable issue it after today, I 

and heard what was going on, she'd never issue that order 

of the materials that we're all reading, or if she sat here 

There's no way in the world that Judge Gertner reading any 

The other thing is six or eight years have passed. 

addresses associated with that ethernet connection.     1
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or two more times in the complaint, multiple times in Mr. 

And if you go on, you'll see that three more times 

address in Exhibit A is the person who traded this file.   

That's saying the subscriber who has the IP 

work."  

Exhibit A traded exactly the same file of the copyrighted 

Complaint Paragraph 5 -- says, "All defendants identified in 

in the complaint -- if you look at Paragraph 9, the 

IP addresses which are in Exhibit A, and what Mr. Cable says 

horse, but the defendants in this case, Judge, are listed by 

MR. PERKINS:  So just to -- not to beat a dead 

THE COURT:  Just the complaint.   

THE CLERK:  Do you want that printed out?   

MR. PERKINS:  Yep.   

This is John Doe 22's answer in counterclaim.   

THE COURT:  All right.  So it's -- this is Mr. --  

MR. CABLE:  I have not seen it.  I saw the ECF. 

THE COURT:  Have you seen it yet, Mr. Cable?   

MR. PERKINS:  Yeah.   

two ago.   

THE COURT:  I received a copy of that an hour or 

today, and I can hand up a copy to --  

MR. PERKINS:  This is the counterclaims filed 

THE COURT:  Maria, can you print out that?   

MR. CABLE:  What document are you looking at?   1
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part of a scheme designed to rope in the right whales, the 

impressive subpoena that needs to be quashed, because it's 

deliberate is one of the crucial elements that makes this an 

earlier, if it is deliberate and the fact that it's 

MR. PERKINS:  Well, I think that, as I suggested 

deliberate?   

What do you suggest that I do if I thought it were 

got enough.   

THE COURT:  No, I only need the first 60.  You've 

THE CLERK:  It's 95 pages.   

if I thought it were inadvertent or --  

were deliberate or persuasive?  I understand what I would do 

THE COURT:  Well, suppose you persuaded me they 

that can be corrected by changing your order.   

deliberate and pervasive, or whether it might be a mistake 

didn't take too kindly an attitude toward whether this is 

MR. PERKINS:  I just wanted to make sure that you 

persuaded?   

THE COURT:  If I review it all and if I were 

MR. PERKINS:  I think --  

THE COURT:  All right.  What do I do with that?   

"I'm suing the subscriber."   

identity between the subscriber and the infringer saying, 

motion for emergency discovery he again is making an 

Nicolini's affidavit and multiple times in Mr. Cable's   1
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And for Mr. Cable to represent that he believes he 

is a hopeless tangle.   

or anything else for copyright -- for copyright violations 

vicariously liable, secondarily liable, liable by negligence 

copyright law.  The question of how does one become 

copyright law, this is the most unsatisfactory area of 

And by the way, Judge, secondary liability under 

also part of the scheme.   

subject to suit, but we can settle now if you want."  That's 

secondarily liable.  You allowed this to happen.  You're 

is to say, "You know what, ma'am?  I think you're 

point.  Because what he's going to do in this conversation 

secondarily liable, except he's never going to get to that 

least; and at that point his plan is to sue them for being 

information to make them secondarily liable, in his view at 

intended victims in which he draws out of them enough 

downloaders -- he then has phone conversations with his 

suing anyone for secondary liability -- I'm only suing 

he engages in informal discovery.  So having not said I'm 

up, he has these respectful and polite conversations where 

in papers that he has filed.  He says when people call him 

Based on what Mr. Cable says -- and by the way, he says this 

instructive what Mr. Cable said a couple of minutes ago.  

And by the way, I think that it was very 

innocent people and make them pay.     1
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subscribers who are being subpoenaed in to testify -- might 

And the fact that some people out there -- 

copyright holder would do.  Okay?   

to ask them questions, that's exactly what a responsible 

done all of this and then he's going to subpoena people in 

And if I cut you off at the point at which he's 

MR. PERKINS:  He could.   

the phone with them?   

deposition ask to have the same kind of discussion he has on 

A, can't he then when they show up for the 

ask them questions.   

know who they are, so that I can depose them to find out, 

know, do is serve them a subpoena for a deposition once I 

when I get the names and addresses, what I'm going to, you 

protective order or what-have-you and a proper notice, and 

names of the subscribers from the cable companies subject to 

motion that said what I want to do, Judge, is subpoena the 

clearly only name the infringers, and then filed a renewed 

that -- I'm sorry -- the complaint, and to name the -- 

he corrected the affidavit if he and his client chose to do 

THE COURT:  So suppose I quash all the subpoenas, 

They're basically taking unrepresented people --  

an indication of how they're taking advantage of that.   

anybody who allows their Internet connection to be used is 

can find a theory of secondary liability for virtually   1
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consider essentially the arguments.  The decisions are the 

if there's something -- you know, the arguments here.  I'll 

appearing personally.  Though, I will give you the benefit 

not going to default them for not having counsel or 

would resolve those two on the papers.  In other words, I'm 

to appear -- indicated he or she be appearing anonymously, I 

papers -- and though they're not here, given that one asked 

THE COURT:  Two.  Six and two have asked in the 

THE CABLE:  Two.   

Doe No. 22, Doe No. 6 and -- what's the other number?   

quashing.  Mr. Perkins has asked I quash with respect that 

before me, first and foremost, is the question about 

THE COURT:  I think just to stay focused, what's 

MR. CABLE:  What would you like me to respond to?  

THE COURT:  Okay.  Mr. Cable?   

That's not what happened in this case.   

I cannot disagree with that.  That's just fine.   

who should have knowledge about who's stealing their stuff.  

entitled to protection, and they can subpoena in witnesses 

applies in the United States.  Copyright holders are 

downloading this stuff, this is copyright.  The rule of law 

dislike the fact that pornographers are suing people for 

You know, no matter how much you may like or 

they're innocent, them's the breaks.   

be really nervous and might want to settle, whether or not   1
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-- the three John Does who moved, but I'm thinking about 

thinking about is the motion to quash the three defendants 

I will tell you in all fairness to you, what I'm 

Is there anything with respect to --  

on the motion to quash?   

THE COURT:  All right.  So is there anything else 

MR. CABLE:  Right.  Right.   

to dismiss three or four you settled.   

among the ones you have names, I saw you filed a stipulation 

the others, some you have the names and some you don't.  And 

motions they haven't produced, those three; and then as to 

THE COURT:  All right.  So the ones who filed 

MR. CABLE:  Oh, no.   

you don't have Mr. Perkins' client's name yet.   

THE COURT:  All right.  So something like -- so 

on that if you like.   

I haven't looked at the statistics.  I can get back to you 

MR. CABLE:  We've received about half, I believe.  

cable companies?   

What's the status of what you've received from the 

other -- of the 29?  Have you received --  

One question I have is what's the status of the 

--  

So to the extent the motion to quash, you want to 

same.     1
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terms of efficiency.  Quashing all subpoenas and then going 

fine with me.  I think that would be the best course in 

sending out a new notice striking the last one.  That is 

MR. CABLE:  The notice, I would be okay with 

Those are the questions.   

you wish to name that person.   

respect to that Internet address or come to the conclusion 

identify some other person as the defendant by name with 

such time that you either amend the complaint that -- to 

learn of them, between the time you learn of the name until 

the people who are subscribers between the time -- if you do 

THE COURT:  And how should I treat the names of 

MR. CABLE:  Right.   

infringers which is I understand what you want to do.   

done to the papers in order to proceed against the 

to look at the papers -- but whether anything needs to be 

a question about proceeding which would be -- I would need 

given to correct that to those people, and then I guess it's 

thinking about whether I shouldn't require some notice be 

intent at this moment to have sued these people.  And so I'm 

And as best I understand it, that's not the plaintiff's 

seems incorrect; in that, it tells people they're been sued. 

I haven't heard anything that persuades me otherwise -- 

One is the notice.  The notice seems -- and so far 

what I should do about the other John Does in two respects.    1
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How else other than going through the cable 

he doesn't know who they are.   

Perkins knows who his client is.  But other than his client, 

THE COURT:  You don't know who they are.  Mr. 

MR. CABLE:  Right.   

they are.  The Court doesn't know who they are.   

Other than the cable companies, I don't know who 

THE COURT:  -- how would --  

MR. CABLE:  Uh-huh.   

of these 29 you don't know, --  

those you don't know, and you told them that some percentage 

to them because you know who they are, perhaps.  But as to 

you could provide an order I issued, and you could mail it 

THE COURT:  Those you know, I suppose, possibly 

MR. CABLE:  Uh-huh.   

Those you know and those you don't.   

THE COURT:  No, but, I mean, there's two groups:  

order, I assume, being created.  Some sort of order that --  

MR. CABLE:  You know, I could -- through your 

except through the cable companies?   

THE COURT:  How are you going to send the notices 

is quite burdensome, so I would be okay with, umm --  

subpoenas, because we have to pay for these class ones.  It 

individuals and paying the cable companies for new 

back, us filing another motion or even filing against   1
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complaint, so there are three quotes from the complaint in 

MR. PERKINS:  It refers to Paragraph 5 of the 

THE COURT:  Oh, okay.  Oh, I see.   

counterclaim that I was referring to, Judge.   

MR. PERKINS:  No, it's Paragraph 9 in my 

THE COURT:  See -- 

MR. PERKINS:  Hang on one second.   

to Exhibit A.   

THE COURT:  That paragraph I don't see a reference 

MR. CABLE:  Yeah.   

you citing Paragraph 9 of the complaint, Docket 1?   

THE COURT:  Are you looking, Mr. Perkins -- were 

said earlier about Paragraph 9?   

Mr. Perkins, if you want to restate what you had 

think, essentially is what I would say.   

I think what he was saying was quite a stretch, I 

with that.  We --  

MR. CABLE:  I'm not sure where he's getting at 

THE COURT:  Oh, sure.   

Paragraph 9 in the complaint.   

MR. CABLE:  I wanted to address the issue of 

What about joinder?   

THE COURT:  All right.  Okay.   

MR. CABLE:  There'd be no other way to do that.   

company would we notify them?     1
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being directly sued, then that's the responsible approach 

they are the defendants and make it clear that they're not 

the defendants or to the subscribers the implication that 

going forward is actually going to correct in the notices to 

I think the important point is that if Mr. Cable 

can go back and forth on.   

rest of the counterclaims and so on, but this is a debate we 

MR. PERKINS:  I'd encourage the Court to read the 

complaint.   

"subscriber."  There's no word in that -- in the entire 

And I searched my complaint for the word 

I'm trying --  

a stretch to say that we're suing the subscriber only, and 

there's no other way really to identify them.  So it's quite 

addresses, and that's really just a place holder, and 

That's all we know them as right now is their IP 

MR. CABLE:  Right.  And I wanted to address that.  

that Internet address.   

subscribers as opposed to the persons who infringed through 

IP address, is meaning that the -- as referring to the 

defendants identified in Exhibit A."  Exhibit A listing the 

example, Paragraph 5 of the complaint the phrase, "All 

THE COURT:  Okay.  I see.  So you're reading, for 

and 19.   

Paragraph 9 of my counterclaim from Complaint Paragraph 5, 7   1

  2

  3

  4

  5

  6

  7

  8

  9

 10

 11

 12

 13

 14

 15

 16

 17

 18

 19

 20

 21

 22

 23

 24

 25

38

Judy Bond Gonsalves  

Certified Court Transcriber 

(508)  984-7003  



Draft that.  Before you file it, show it to Mr. 

a proper notice pursuant to the subpoena.   

have not been named as defendants yet; and two, it should be 

incorrect; in that, it said they had been sued, and they 

these people need to be informed that the last notice was 

But it seems to me two things.  I think, one, 

a little bit.   

You draft a notice.  This is what I'm -- to just correct you 

you do this.  I'll give you the chance to propose a notice.  

THE COURT:  All right.  So Mr. Cable, why don't 

approach is.   

I'm happy to talk to him about what I think the right 

I'm not sure I'm going to assist in drafting in the end, but 

MR. PERKINS:  Always willing to talk to Mr. Cable. 

Perkins.   

with red-lined portions, if you're willing to do that, Mr. 

one, you could submit either two versions or one version 

could see if you agree upon one, or if you don't agree upon 

that you could propose, the two of you could propose.  You 

-- to confer about a notice that should be sent 

with respect to your client it's unnecessary at this point  

Even though to some extent perhaps, Mr. Perkins, 

respect to that is ask the two of you --  

THE COURT:  So what I'm going to suggest with 

here.     1
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that they've been sued would create an undue pressure on 

of the issue here plus the fact that people are being told 

THE COURT:  -- and the combination of the nature 

MR. CABLE:  Yes.   

concern I have is (A), that it's incorrect, --  

THE COURT:  The concern I have, the most immediate 

the coerce effect that Mr. Perkin tries --  

there is resources on it, and it's not meant to be -- have 

So, this was meant to be helpful.  That's why 

they might have their information released.   

MR. CABLE:  And they don't know anything more than 

a copy of the subpoena to the person.   

what happens?  The cable company serves -- says -- provides 

THE COURT:  And the person gets the subpoena and 

MR. CABLE:  Just a subpoena, yeah.   

serve the subpoena --  

THE COURT:  So what you're saying is other people 

who's receiving --  

subpoenas, so they're meant to be helpful to the person 

other plaintiff's attorney does do these notices with the 

purpose behind the notice too, from what I understand, no 

MR. CABLE:  Yes.  And I also wanted to say the 

Is that something we could do in the next --  

wish.  And then just file it as a proposed corrected notice. 

Perkins.  You can comment on it or not, Mr. Perkins, as you   1
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THE COURT:  So that leaves the -- is the joinder 

MR. PERKINS:  I'll be around.   

MR. CABLE:  Sure.   

that.   

THE COURT:  You confer with Mr. Perkins before 

MR. CABLE:  Sure.   

and say filed by next Monday?   

THE COURT:  Well, is it possible to have it done 

MR. CABLE:  Is there a time limit?   

all.   

THE COURT:  It would be better to start with you 

MR. CABLE:  Sure.   

before I draft my own.   

Perkins and then propose it to me, and I'll wait to see that 

So I suggest you do that and give it to Mr. 

you had in the notice.   

resources that are available to them, for instance, which 

somebody, object to telling these people about -- that other 

And so, I don't necessarily, absent objection from 

they're defendants.   

defendants, and for that reason they shouldn't be told 

understandably and reasonably not actually naming them as 

THE COURT:  -- when you're not in the position and 

MR. CABLE:  Right.   

somebody --    1
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infringed through your client subscriber's Internet address 

If John Doe 22 is the person who they believe 

Cable's client is suing the infringer, not the subscriber.   

question, the question I have is this.  If, in fact, Mr. 

THE COURT:  All right.  So as to the joinder 

MR. CABLE:  Yes.  Yes.   

THE COURT:  So that kind of contract.   

computer, the computer has to say okay and agree and so --  

programmer.  I know how computers work.  To connect to the 

but I meant it to say on computers -- because I'm a computer 

I used that, I understand, as a legal connotation, 

be changed to --  

MR. CABLE:  Yeah.  And I realize that term should 

refer to the person who contracted for service.   

THE COURT:  You do in one place.  In one place you 

somewhere in the complaint where --  

MR. CABLE:  Exactly.  And I think I say that 

identifying marker.   

infringed through that IP address, and that's just an 

the defendant but is saying that the defendant infringer 

IP addresses, is really not saying that the subscriber is 

words in the complaint that refer to Exhibit A, the list of 

what Mr. Perkins says about the complaint is that those 

I understand you're -- part of your response to 

issue, unless there's something else you wanted to --    1
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counterclaim, but I'm happy to see that change occur.  I may 

It obviously will have effects on the status of my 

I think that that would be a useful outcome from today.   

the subscribers are nothing more than third-party witnesses; 

Cable has not named any subscriber yet as a defendant, and 

there are no subscriber defendants in this case, that Mr. 

today is Mr. Cable's agreement and your order that the -- 

If, in fact, the net result of our discussions 

case are naming subscribers as defendants.   

unambiguous and clear that the original papers filed in this 

materials which I've submitted with my counterclaims.  It is 

counterclaims, you know my position.  You can see it in the 

time.  As of the time that I filed the answer and 

MR. PERKINS:  Well, let's take it one step at a 

can answer.   

client's information.  But I wonder now whether your client 

motion -- to the subpoena, because the subpoena is of your 

think that goes to your client's standing to object to the 

Procedurally, I'm not sure that there -- I don't 

THE COURT:  Just as a practical matter --  

defendant in this case.   

Cable's stipulation and your order that my client is not a 

MR. PERKINS:  I would be happy to accept Mr. 

defendant in this case at this moment?  And --  

that's listed on Exhibit A, then is your client even a   1
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anymore.  It's --  

THE COURT:  Well, I don't know if it's standing 

practical sense --  

standing here.  He has no standing obviously.  But in a 

MR. CABLE:  Well, I guess you're talking about 

client's status in terms of answering?   

THE COURT:  -- what does that do to Mr. Perkins' 

MR. CABLE:  Right.   

named the infringers, --  

Assuming that the case goes forward then having 

that's who you're intending to name.   

forth -- needs to be corrected, whether it does or doesn't, 

complaint itself put -- separate from the notice and so 

Putting aside whether or not anything in the 

clear that that's what your intent is.  I accept that.   

subscriber.  You told me you sue the infringer.  You make 

That doesn't turn on the question of infringe or 

--  

have simply objected if the motion to quash -- whether the 

other John Does have filed an answer or counterclaim.  They 

that I do about that as to Mr. Perkins' client?  None of the 

THE COURT:  So, Mr. Cable, what do you suggest 

from my view, intended victim of a shake down.  But -- 

bring this claim, because she was the intended, as you know 

decide later on whether my client still has standing to   1
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MR. CABLE:  Yes, I do.   

THE COURT:  Have you got an iPad there?   

MR. CABLE:  Yep.   

To borrow from the computer world.  All right?   

whether or not the person will be a party.   

THE COURT:  No, no, no, no.  I'm not asking you 

with the discovery --  

MR. CABLE:  I don't know.  I haven't proceeded 

your view a party.   

THE COURT:  -- whether his client is or is not in 

MR. CABLE:  Uh-huh.   

moment as we stand here today --  

THE COURT:  I'm just saying whether or not at this 

MR. CABLE:  Right.   

THE COURT:  I'm not saying with prejudice.   

MR. CABLE:  Right.   

not be a party in the future.   

THE COURT:  I'm not saying that his client would 

secondarily liable.  There might be other claims that --  

But as a practical matter, his client might be 

obviously.   

MR. CABLE:  Well, my answer's going to be no 

the motion to quash?   

Does he represent somebody who can appear with respect to 

I think the question is can he -- is he a party?    1
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MR. CABLE:  I would say no.   

or is not a party to this lawsuit.   

THE COURT:  -- to date, his client in your view is 

MR. CABLE:  Uh-huh.   

the status of the pleadings that you have filed --  

I'm simply asking whether your view right now on 

this movie, any other movie or anything else.   

gather information sufficient to sue Mr. Perkins' client for 

I'm not asking about whether you're going to 

the future.   

THE COURT:  No.  Right, which says nothing about 

MR. CABLE:  No.   

answer?   

computer programming sense with that device, what's the 

you the question right now is this device contracted in the 

THE COURT:  All right.  All right.  So if I ask 

MR. CABLE:  Yes.   

this device would contract with that device?   

THE COURT:  No.  Is it possible that in the future 

MR. CABLE:  No.   

moment contracted with your iPad to communicate?   

THE COURT:  All right.  Okay.  Has my iPad at the 

MR. CABLE:  Yes.   

IPad?   

THE COURT:  All right.  Do you know what this is?    1
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MR. CABLE:  We depose them.   

THE COURT:  What about that?   

non-party.   

MR. PERKINS:  Can't do interrogatories to a 

THE COURT:  Okay.   

of them.   

going to each deposition; but yes, we will go through on all 

opposed to depositions, because of the practical matter of 

MR. CABLE:  We would prefer interrogatories as 

do is seek depositions of these people?   

are you prepared to take -- is what you're going to want to 

If I follow the path that Mr. Perkins suggests, 

prepared to --  

THE COURT:  Let me ask you this question.  Are you 

represents a subscriber.   

the infringer, and we're getting discovery, and right now he 

MR. CABLE:  At this moment, right.  We are suing 

THE COURT:  At this moment.   

MR. CABLE:  Again, I -- I --  

that?   

THE COURT:  Mr. Cable, what do you think about 

Right?  None of the 29 subscribers is a party.   

little bit, Judge?  That means none of the 29 is a party.  

MR. PERKINS:  If I could just expound on that a 

THE COURT:  All right.     1
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MR. CABLE:  Right.   

I know your view, Mr. Cable, is they're properly joined.   

joined and who's not.  If you think you do, I'll hear you.  

discovery, I'm not really sure you have a say in who's 

THE COURT:  I think if it's becoming third-party 

MR. PERKINS:  I think given --  

to raise the question of joinder?   

Well, I mean, at that point do you have standing 

question of joinder at the moment at least --  

In which case I think that would, uh, moot out the 

well, in which case I'm more or less adding the order.   

the papers -- but likely I think that would be my view, as 

to think about this a little bit, because I want to go over 

other Doe is a party, and I will either likely -- I'll have 

plaintiff has taken the position that neither Doe 22 or any 

certainly I will -- in my order -- will state that the 

resolve the motions to quash, so I'll issue an order.  So 

THE COURT:  Well, what I'm intending to do is 

record that confirms that.   

MR. PERKINS:  I would like to see something in the 

moment the question of joinder?   

THE COURT:  All right.  Does that move to the 

MR. CABLE:  That's correct.   

depositions.   

THE COURT:  So you'd be prepared to take   1
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pictures of wildlife.  Some of which he takes, some of which 

a guy up in Maine who looks at wildlife, and he posts 

that's meaningful for me is I read blogs.  I read blogs from 

Analogies here are difficult, but one analogy 

explain why.   

and that, in my view, is a complete fallacy and let me 

BitTorrent storm that supposedly represent concerted action; 

the joinder argument comes out of the characteristics of the 

But the business model does depend on joinder, and 

them, that business model works out pretty well.   

of several thousand dollars from any significant chunk of 

multiple people.  And obviously, if you recover settlements 

federal court for a single complaint, and then you sue 

business model is it costs you 350 bucks ante to get into 

over five thousand defendants at once, this part of the 

lawyers other than Mr. Cable are even more impressive, suing 

business model that is striking about these cases, and other 

MR. PERKINS:  Okay.  The other part of the 

what are you going to tell me if I have to get to it?   

THE COURT:  Well, since I haven't resolved it, 

discussing this a little bit.   

these issues and the grasp of them, it might be worth our 

point.  And I think given the interest that you've shown in 

least I'm hanging by a thread on being able to argue this 

MR. PERKINS:  The order hasn't issued yet, so at   1
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file -- the index file, in effect -- is located, and then 

starts communicating with the place where the BitTorrent 

Your BitTorrent client through the Internet then 

say, "Fine.  Get me that file.  I want to download it."   

you find a copy of that out there on the Internet, and you 

can do.  When you go out looking for "Anal Cum Swappers 2", 

same file is meaningless here.  That's the only thing you 

And the idea that everybody downloads the exact 

particular BitTorrent file you're looking for.   

client that allows you to go out there and look for the 

first you have to install on your computer a BitTorrent 

pedantic here.  But in order to get a file on BitTorrent, 

I think you understand this, so stop me if I'm getting 

And let me explain why.  In order to get a file -- 

joinder.   

behalf of the BitTorrent concerted action argument for 

same file, and I would say that is all that can be said on 

using the same program, we're all downloading exactly the 

copyright of this naturalist who posts pictures; we're all 

Internet, this copyrighted material and violated the 

other people downloaded using Internet Explorer through the 

friend or posted to my own website on Internet Explorer and 

pictures using Internet Explorer and then E-mailed to a 

If I read his blog, downloaded one of those 

he copyrighted, some of which are not.     1
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file.  Most Internet files, most movie files on BitTorrent, 

using an unsecured router -- went out and downloaded the 

was someone in an apartment, in the same apartment complex 

using Doe 22's Internet connection -- and I expect that it 

What that means is this.  Doe 22 or whoever was 

same day.   

before her, and nobody until the day after her, nobody the 

For Doe No. 22 nobody downloaded this file for several days 

basically downloaded this file over a span of eleven weeks.  

the 29 Does who are defendants or who are subscribers 

If you take a look at the complaint in this case, 

from all over the world.   

know, a huge movie file, 16 kilobytes.  They're coming in 

And by the way, these chunks can be in a, you 

a chunk of this file."   

United States and in England and in Europe saying, "Send me 

looking at computers in Kazakhstan and everywhere in the 

and you told your BitTorrent client go get it, it would be 

residents.  If you wanted to download one of these files, 

And we're not talking about Massachusetts 

a storm?  No.  Thousands and thousands of people.   

scaling in terms of 29 or 30 or 40 or 50 people involved in 

Now, those bits and pieces you were suggesting 

Internet who have bits or pieces of the same file.   

you start communicating with other people out there on the   1
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MR. PERKINS:  No.   

that moment that have that movie.   

going to depend on how many locations that are on-line at 

locations; perhaps in one.  The speed of the download is 

the movie.  Perhaps -- presumably perhaps in multiple 

Internet address, said find me this movie.  BitTorrent found 

allegations are correct -- went through your client's 

the person, whomever it was -- if somebody did, assuming the 

you describe but a little bit with another nuance which is 

Because as I understood the way it worked was as 

other 22?   

didn't get it from -- didn't get anything from any of the 

person who downloaded through your client's Internet address 

THE COURT:  Well, would that fact mean that the 

before her.   

downloading within many hours, particularly the ones just 

know that the other 29 or other 28 who are sued weren't 

And we can almost be sure that's true, because we 

another Massachusetts defendant.   

that went to Doe 22's Internet connection -- ever came from 

believing that any bit -- even 16 kilobytes of that file 

computers; but there's absolutely no good-faith basis for 

world, from thousands or tens of thousands of other 

downloads may, as I say, be coming from anywhere in the 

will download, at most, in a matter of hours.  Those   1
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understand Mr. Nicolini's affidavit, what his chart Exhibit 

MR. PERKINS:  That's true.  Although, as I 

would grab some of it from that person through your client.  

else maybe in Massachusetts says find me that movie, it 

loading every time they turn the computer on, and somebody 

maybe they find another movie or because it's automatically 

weeks later they happen to start the BitTorrent client, 

on whatever day it was that's alleged in the complaint, five 

through your client's address, if they got the whole movie 

So in other words, the person who downloaded 

whether they were on-line at that moment.   

depend on when they downloaded it.  It would depend about 

include one of the other 29 -- 28 in this case, doesn't 

Just hypothetically speaking those 75 computers 

That -- whether or not those 75 --  

grab from.   

available to it potentially 75 computers around the world to 

through your Internet address says find it, then it has 

computers are on line at the moment that the person going 

hundred other computers, and if 75 of those hundred other 

THE COURT:  If that movie's been replicated to a 

MR. PERKINS:  True.   

have to get the whole movie from that one computer.   

computer in the world that has that movie, it's going to 

THE COURT:  Because if there's only one other   1
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So if IP address X -- if we see IP address X 

time.   

these IP addresses are dynamic, and they change all the 

not put that in the complaint is because the -- a lot of 

multiple, multiple observations, and the reason why we can 

MR. CABLE:  And many of these Does we have 

THE COURT:  Not downloaded.   

MR. CABLE:  Right.  And we --  

movie was uploaded.   

through that Internet address some portion of your client's 

Nicolini's affidavit, reflects one date in time which 

THE COURT:  So that Exhibit A, according to Mr. 

that time.   

we have of that IP address at that -- uploading that file at 

MR. CABLE:  One timestamp.  One observation that 

THE COURT:  One time what?   

We actually have --  

MR. CABLE:  It's just one timestamp that we use.  

THE COURT:  Exhibit A shows what?   

MR. CABLE:  No, it's not correct.  That's --  

THE COURT:  Is that correct?   

incorrect about that.   

computer onto another computer as a download.  Now, I may be 

Massachusetts allowed something to come off of their 

A shows is the last time any one of the other Does in   1
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concerted action by Plaintiff's definition unless the 

Anybody who's on the Internet is involved in 

the naturalist pictures that I'm talking about.   

to be so attenuated, that it's the equivalent of downloading 

connection between the to Massachusetts defendants, it gets 

MR. PERKINS:  Once you move beyond that direct 

infringer got the file.   

would be, at most, anybody else from whose computer Doe 22 

else who had downloaded that file through BitTorrent, but 

The concerted action would be not with anybody 

infringer, alleged.  If Doe 22 --  

would be if Doe 22 infringer -- infringer -- Doe 22 is 

THE COURT:  So in your view, the concerted action 

--  

In other words, in the same way that we don't know 

action.   

Judge, is we don't know whether there was any concerted 

MR. PERKINS:  But I think what that tells us, 

time.   

So we put one observation.  It's not the last 

MR. CABLE:  Different subpoenas.   

subpoenas.   

THE COURT:  You'd have to get 23 different 

same Internet subscription.   

infringing 23 times, it doesn't necessarily mean it was the   1
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And so, as you've seen from Mr. Cable's papers, 

the country, there's no personal jurisdiction over them."  

these people who infringed at this time, if they're all over 

in the Northern District of California, and you're suing all 

came in and said, "Wait a second.  You know, if you're suing 

happened was the Electronic Freedom Foundation and others 

basically were scattershot.  And the first thing that 

series of lawsuits that were filed by groups like C.E.G. 

about the history here.  You may know this.  The original 

And by the way, just so you understand something 

various far-flung copyright infringers.   

action, shouldn't lead to a joinder between all these 

months or years or eleven weeks later, that's not concerted 

all traceable back to me because I originally downloaded it 

it goes on a website that someone else downloads.  If that's 

various people confer, send it to each other by E-mail, and 

osprey and then sharing it to various people and over time 

that it's the equivalent of downloading a picture of an 

where the connection between them is so absurdly attenuated 

and collect settlements from them, even in the situation 

bucks you're able to sue scores of people, dozens of people, 

abusive.  Because basically for three hundred and fifty 

And that's where the business model becomes 

and downloading bits of this file to each other.   

Massachusetts computers were communicating with each other   1
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THE COURT:  Anything on joinder, Mr. Cable?   

them to call up and pay him money; innocent or not.   

current number of cases that Mr. Cable has, that way he gets 

50 or 120 or 1500, which is basically the count for the 

hundred and fifty bucks.  But by starting off by suing 39 or 

maybe he can join them without paying more than his three 

were others who were involved in concerted action.  Then 

one action against one defendant, finding out whether there 

needs to do that discovery in the context of filing at least 

Massachusetts defendants.  He needs to do discovery, and he 

point to say there was any concerted action between these 29 

Cable's client does not have a good-faith basis at this 

good-faith basis to name subscribers as infringers, Mr. 

So, in the same way there was not enough of a 

information to suggest that.   

But concerted action, no.  There's absolutely no 

downloading the same movie file.   

be running BitTorrent software.  They just happened to be 

communicate with each other at all.  They just happened to 

guarantee at all that you're looking at people who 

Massachusetts members of the swarm, now basically there's no 

But as soon as you slice out just the 

people in Massachusetts."   

solved that problem.  The only people we're suing are the 

they're very obsessive now about saying, "Okay.  We've   1
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electronically or only on a DVD.   

I don't know if you can buy this movie 

copy of this file in the sense that perhaps you can --  

there is, umm, an electronic copy -- an original electronic 

I could imagine that somewhere in the Internet 

THE COURT:  -- in the following sense.   

MR. CABLE:  Uh-huh.   

have downloaded the same copy of the file --  

supporting documents, are that each of the named infringers 

the allegations, and they're set forth in the complaint and 

THE COURT:  Right.  So the evidence that set forth 

separate issue, but.   

just downloading; it's uploading that's happening.  That's a 

MR. CABLE:  Right.  But also to be clear, it's not 

THE COURT:  At this time.   

MR. CABLE:  There's no evidence of that.   

Massachusetts defendant?   

any portion of the movie that they have from any other 

any evidence that any one Massachusetts defendant downloaded 

THE COURT:  Well, my question is this.  Is there 

MR. CABLE:  What would you like to know?   

Sorry.  Go ahead.   

THE COURT:  Yeah, Toby, could you just -- Thanks.  

like to hear or any concerns?   

MR. CABLE:  Well, are there any questions you'd   1
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these 29 infringers are alleged to have been a part of.   

THE COURT:  No, no.  This swarm.  The one in which 

MR. CABLE:  It can -- it varies.   

people are in this swarm?   

THE COURT:  When you say "the swarm," how many 

this download occur.   

that there's a bunch of people in the swarm helping to make 

MR. CABLE:  Right.  But they all know together 

people did were to any of these other 29.   

and you don't know whether the uploads that each of these 29 

copy of the file from any of the other 29 -- of these 29, 

whether or not any of them received any portion of their 

THE COURT:  -- of the file.  But you don't know 

MR. CABLE:  That's correct.   

THE COURT:  -- the same hash-marked copy --  

MR. CABLE:  The same.   

THE COURT:  These 22 all downloaded --  

MR. CABLE:  Right.   

different with different hash marks.   

uploaded that video.  And those two versions would be 

someone played the movie on their TV, videoed it and 

available.  But there might also be a video copy where 

that somebody had an electronic copy and placed it 

THE COURT:  That there might be a copy like that 

MR. CABLE:  Right.     1

  2

  3

  4

  5

  6

  7

  8

  9

 10

 11

 12

 13

 14

 15

 16

 17

 18

 19

 20

 21

 22

 23

 24

 25

59

Judy Bond Gonsalves  

Certified Court Transcriber 

(508)  984-7003  



person who has a copy of a file that has the same hash mark 

THE COURT:  The definition of a swarm is any 

on for years.   

thousands.  Mr. Nicolini says there are some swarms that go 

observed between.  So there may have been thousands and 

because that's the period where the infringements were 

eleven-week swarm.  That's what we're talking about here, 

MR. PERKINS:  Judge, we're looking basically at an 

THE COURT:  Okay.   

MR. CABLE:  Uh-huh.   

THE COURT:  -- and cuts were being made.   

MR. CABLE:  That's correct.   

being prepared --  

swarm -- the larger swarm at the time that the complaint was 

These 29 people are the 29 people who were in the 

THE COURT:  The 29 -- so it's the -- this --  

MR. CABLE:  Correct, it was more.   

more than 29.   

it's a dynamic process perhaps, was not 29 people.  It was 

at the time the complaint was drafted, understanding that 

THE COURT:  More than -- the swarm at that time, 

MR. CABLE:  I have no idea.   

THE COURT:  At the time the complaint was filed.   

hour.   

MR. CABLE:  Well it changes day to day, hour to   1
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THE COURT:  CD Universe, okay.  Do they only sell 

MR. CABLE:  CD Universe.   

THE COURT:  What did you say?   

MR. CABLE:  CD Universe.   

THE COURT:  Not on iTunes, okay.   

MR. CABLE:  Not iTunes, no. 

iTunes.  I don't know if they sell this kind of movie. 

If you have -- if your client sells its movie on 

is what confuses me.   

THE COURT:  But let me give you this example that 

MR. CABLE:  Right.   

downloading from multiple computers.   

THE COURT:  I get how it works.  That you're 

instead of downloading a file through one pipe --  

They all work together to download the file, so 

But the way BitTorrent never works is that the --  

individual Does.   

MR. CABLE:  There's no specific evidence as to the 

interacting together?   

THE COURT:  What's the evidence of them 

MR. CABLE:  Right.   

THE COURT:  That's the part I'm confused by.   

together, so they're all collectively --  

MR. CABLE:  Right.  And they're interacting 

as any other copy.     1
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MR. CABLE:  Yes.   

software to change it?   

THE COURT:  Well, even if you used the same 

MR. CABLE:  No.   

Will the hash mark be the same?   

is not the hash mark --  

bypass it with the two separate copies that you downloaded, 

isn't or if it's bypassed relatively easily, if both of you 

THE COURT:  All right.  So if -- either if there 

can be easily bypassed.   

MR. CABLE:  There probably is; but, you know, it 

THE COURT:  Yes.   

rights management.  Is that what you're talking about?   

MR. CABLE:  Yes.  Well, no, there's no digital 

that prevents it from being duplicated once it's downloaded? 

Is there any copyright protection on the movie 

if you each -- I take it --  

Perkins went to CD Universe and got your client's movie, and 

Universe and buy your client's movie, all right, and if Mr. 

THE COURT:  All right.  So if you go to CD 

MR. CABLE:  Right.   

copy to download on your computer.   

THE COURT:  Not anymore.  You can buy a download 

MR. CABLE:  Not anymore.   

CDs on CD Universe?     1
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picked up, transferred to other people electronically.   

management stuff is, you rip it into a form that can be 

"Bambi".  You overcome whatever the digital rights 

and we think the world should have it for free.  Okay?  

Suppose you and I both like a particular movie, 

MR. PERKINS:  Let me see if I can --  

the --  

THE COURT:  What's the numerical representation of 

client.   

is this is not a hash mark that's created by Mr. Cable's 

MR. PERKINS:  Judge, I think maybe the confusion 

when Mr. Perkins does it.   

digital file; it's going to be a different hash mark from 

it from the CD, put it on my computer, ripped it into a 

MR. CABLE:  No.  If -- you're saying that I took 

THE COURT:  Still the same hash mark.   

MR. CABLE:  Uh-huh.   

BitTorrent folder.   

THE COURT:  The same.  Now you both put it in your 

MR. CABLE:  Yes, it is.   

Universe.   

THE COURT:  No.  You both get the copy from CD 

MR. CABLE:  Through the BitTorrent network?   

mark the same before you touch it?   

THE COURT:  If you just downloaded it, is the hash   1
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sent indexes which you can find on the Internet.  Websites 

and we went to one of the BitTorrent basically libraries -- 

"Bambi", and I went out at the same time looking for them, 

If you went out looking for a stolen copy of 

It does not for this reason.   

says anything about concerted action and supports joinder.  

point about whether this hash mark and the exact same folder 

MR. PERKINS:  Which brings me to the important 

THE COURT:  I see.   

It's going to be a different hash mark for each.   

MR. PERKINS:  -- indexes.   

different.   

THE COURT:  It's going to do yours and mine 

BitTorrent severs have it --  

available movies that BitTorrent has out there, that 

The hash mark basically says in the library of 

three, four, five.   

seven copies of the same book, will say copy one, two, 

BitTorrent basically, like a library that has 

posted on BitTorrent as an available form of "Bambi".   

MR. PERKINS:  Okay.  We then arrange to have it 

THE COURT:  Same original CD.   

software.   

MR. PERKINS:  I do one myself.  Both using various 

THE COURT:  Uh-huh.     1
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on BitTorrent, later did it again in the same folder.  

THE COURT:  Or did it once and made it available 

MR. CABLE:  Correct.   

on my hard disk, both with identical names.   

Universe, I ripped it twice.  It's two different locations 

then I did it again with the same one I bought from CD 

downloaded it, ripped it and posted it on BitTorrent, and 

THE COURT:  So if I took the same movie, and I 

-- it's specific to that swarm, so --  

MR. CABLE:  But it supports joinder; in that, it's 

MR. PERKINS:  Right.   

MR. CABLE:  Right.   

which is really the source copy of the file.   

So the definition of a swarm is the hash mark 

THE COURT:  We both pick one.   

MR. PERKINS:  Different swarms.   

different hash marks --  

THE COURT:  Because if you pick one, I pick two; 

time --  

persons who are involved in downloading "Bambi" at any given 

and starts downloading.  It is purely accidental whether the 

downloading it.  Another person picks two of seven copies 

You pick one of seven copies, and you start 

"Bambi".   

which lists movies.  You can find multiple copies of   1
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your order asked Mr. Cable to explain one of his fellow 

MR. PERKINS:  So, Judge, you remember that part of 

THE COURT:  Yes.   

MR. CABLE:  Are you in Federal Rules?   

the joinder?   

THE COURT:  What do you make of the question about 

would --  

was in the back of the library, it would -- you know, it 

let's say for some reason it got lost in the indexing, or it 

Versus if that second copy that you uploaded, 

and there's a joinder there.   

MR. CABLE:  Right.  So they're working together, 

swarm.   

THE COURT:  If gets faster the more people on the 

hash tag.  So --  

swarm and help each other build up that popularity of that 

other, and people -- you know, more peers will join that 

MR. CABLE:  -- swarm will be more popular than the 

THE COURT:  I got it.   

And what tends to happen is one --  

this one, and different people in that one.   

different swarms.  There's going to be different people in 

MR. CABLE:  Right.  They're going to be in 

BitTorrent's going to --  

They're going to have different hash marks, because   1
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MR. PERKINS:  I mean, you can join virtually 

THE COURT:  The joint and severally.   

have stripped this language of any meaning --  

any piece of the file with each other, then you basically 

occurrences even if the people you seek to join never share 

think that a swarm is a series of transactions and 

Now, I think as I've tried to say, if you really 

last clause.  "Series of transactions and occurrences."   

joinder in these kinds of cases, have bailed out to that 

And most of the judges who have ruled in favor of 

occurrences.   

transaction, occurrence or series of transactions and 

alternative with respect to or arising out of the same 

asserted against them jointly, severally or in the 

that people can be joined if there's any right to relief is 

under Rule 20, which is 20(A)(2) defendants, basically says 

And the language that we're talking about here 

little concerted action there is.   

understand as clearly as you understand just how much or how 

ruled in favor of joinder, because she actually did not 

judge there actually ruled in favor of joinder.  I think she 

-- I think it was in the Southern District -- where the 

not downloaders.  That quote came from the Digital Sin case 

thirty percent of the people -- subscribers were actually 

Copyright Enforcement Group lawyers concession that maybe   1
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BitTorrent and downloads the entire movie from that one 

-- contracts the connection to that other computer through 

only one of those other 500 computers on-line and makes the 

me this movie.  At the moment John Doe goes on-line, there's 

downloads the BitTorrent client.  Goes on-line and says find 

THE COURT:  All right.  John Doe goes on-line, 

MR. CABLE:  Uh-huh.   

Computers around the world.   

one of this movie's out there.  It's resident on 500  

THE COURT:  One is -- the swarm is hash mark copy 

MR. CABLE:  Okay.   

defendants.   

THE COURT:  Suppose you had two possible 

together to help each other make this forum --  

series of transactional occurrences, and they're working 

severally liable, and I also think that it is the same 

MR. CABLE:  Well, I do think they're jointly and 

THE COURT:  In 20(A)(2)(a).   

MR. CABLE:  In 20 --  

That's what I was wondering about. 

the joint and severally and the alternative language.  

THE COURT:  Well, what do you make, Mr. Cable, of 

this far.   

indicting people if you really stretch the joinder rules 

anybody.  You can join a ham sandwich as they say about   1
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The example you uses is that you burned it 

related in that way.   

at it is this all started with a seed event, and they're all 

MR. CABLE:  Everybody.  And the good way to look 

1?   

properly joined with everybody in the swarm or just with Doe 

THE COURT:  My question is then is John Doe 501 

MR. CABLE:  Right.   

that's who was on-line at the time.   

some selection of a hundred people of the first 500, because 

from John Doe No. 1, and only.  John Doe 502 got it from 

THE COURT:  So now, if the John Doe 501 got it 

disappeared.   

have never gotten the file, because it would have 

series of transaction occurrences, the next John Does would 

on-line, if they weren't working together in that same 

MR. CABLE:  Right.  But if that one person wasn't 

on-line and got it from a hundred computers.  Right?   

Doe who went on-line when there's a hundred computers 

one-on-one, would have the same hash mark as the next John 

Not all of them got it in a one-on-one, but this one got it 

portions of the copy from some or other multiple computers.  

computers, all of which to varying degrees have received 

Hash mark would be the same as on the other 499 

computer.     1
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viable swarm out there.  And so you know --  

that when you go on-line, more than likely there'll be a 

this mens rea element.  There's this mental element knowing 

MR. CABLE:  No.  Because there's also -- there's 

-- from whom you got or to whom you gave?   

need evidence for joinder that can only join new people who 

THE COURT:  But then does that suggest that you 

MR. CABLE:  Right.   

THE COURT:  But not with anybody else.   

MR. CABLE:  Right.   

properly joined with the host.   

THE COURT:  The difference is because they'd be 

what you're getting at.   

MR. CABLE:  No, they wouldn't.  But, and I see 

be properly joined with each other?   

peer-to-peer download it.  Would each of these downloaders 

person's computer and directly downloaded it, but no 

THE COURT:  -- and 500 people connected to this 

MR. CABLE:  Uh-huh.   

for direct downloads, --  

client's movie, posts it on their computer just available 

BitTorrent.  Suppose I ripped -- somebody ripped your 

THE COURT:  So if I -- let's suppose I didn't use 

brings them all together and makes them joined.   

yourself, you were that one person, and that one event there   1
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that involves this swarm and this movie, uploading or 

on January 17 is basically doing something on BitTorrent 

MR. PERKINS:  Let's assume for a moment that Doe 6 

--  

MR. CABLE:  These are uploads.  These are one we 

MR. PERKINS:  It's not clear.   

Exhibit A?   

THE COURT:  So these are uploads or downloads on 

January 17.   

Let's start with Doe 6.  It's January 17, the night of 

look at Doe 6.  Doe 6 did it on January 17, allegedly.  

their infringing on March 19 of this year.  And you took a 

If you take Doe 24, doe 24 is alleged to have done 

another point.   

MR. PERKINS:  Judge, I think your point leads to 

guess.   

MR. CABLE:  Never mind.  It's a moot point, I 

THE COURT:  I'm not sure I follow.   

step --  

MR. PERKINS:  Judge, can I take your point one 

MR. CABLE:  Right.   

infringer.   

swarm to download your client's movie out doesn't make me an 

read the New York Times on the web.  That there's a viable 

THE COURT:  Well, that's true when I go on-line to   1
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MR. CABLE:  Like I said, I believe that people go 

THE COURT:  Why?   

MR. CABLE:  I believe so.   

hash mark?   

the next person joined BitTorrent, if they both had the same 

person who died and terminated their computer access before 

THE COURT:  Well, would you be able to join the 

allow for that.   

MR. CABLE:  Right.  I think the rules of joinder 

generality, Mr. Cable.   

THE COURT:  Well, but that's at a level of 

even though we don't have a direct connection --  

on-line and help each other out with this file.  I mean, 

action.  I think that everyone knows they're going to go 

MR. CABLE:  I still think there's a concerted 

THE COURT:  What do you think about that?   

action, which I think is the same point you were making.   

movie until March 19, there clearly can't be concerted 

install BitTorrent on their computer and try to get this 

point onward; and Doe 24 does nothing -- doesn't even 

down the BitTorrent client, is utterly uninvolved from that 

January 17 and then dies, moves out of the country, shuts 

If, in fact, Doe 6 completes their activity on 

or downloading connected to the same swarm, same hash mark.  

downloading, and that Doe 24 months later is doing uploading   1
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said.  It's not -- I don't believe that --  

MR. CABLE:  And it's a general statement like you 

THE COURT:  But why?   

MR. CABLE:  Again, I believe so.   

new person?   

copyright infringement.  Can you join the estate and this 

The estate, I assume, is probably still liable for 

downloading and uploading.  And can --  

who's now dead had.  And they download it, and it's 

it.  It's the same hash-marked copy that the first John Doe 

software and finds on the Internet this movie, and downloads 

And in March somebody else downloads BitTorrent 

house.  They don't use the computer anymore.   

terminate Internet access at this location.  They sell the 

passes away, and the heirs terminate -- tell Comcast 

And then in February John Doe -- this John Doe 

or wants to take it.   

uploaded and downloaded to various people, whomever wants it 

THE COURT:  It's on all the time.  It's being 

MR. CABLE:  Uh-huh.   

January.   

BitTorrent, it gets up loaded as well and does it in 

downloads your client's movie, makes it available on 

THE COURT:  So John Doe 1 goes on-line in January, 

on-line thinking that they can download these files and --    1
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And what I'm wondering is what is the principle.  

that way from a host, but it describes that the same way.   

going to the host, too.  It may be that nobody download it 

THE COURT:  But that describes all the people 

this one file, and that's why I believe they are joined.   

And all these people are going on-line to download 

were talking about you're sympathetic to.   

combat these issues of piracy, too.  And that's what you 

MR. CABLE:  Well, I mean, there's no other way to 

that's grounded in the rule that is narrower than that.   

the same hash-mark file period, or is there some principle 

principle that limits the joinder either it's everybody with 

On the other hand, I'm wondering if there's any 

It's a difficult problem.   

THE COURT:  -- and other copyright holders face.  

MR. CABLE:  Right.   

problem that your client --  

I mean, I'll tell you I'm sympathetic to the 

joined.   

upload and download activity between the John Does that are 

THE COURT:  -- or whether you need to show some 

MR. CABLE:  Uh-huh.   

in the same swarm, -- 

or not you need to show whether it's enough to show they're 

THE COURT:  Then I guess the question is whether   1
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the file, and we can tell that they've been sharing.   

And the majority of these people have a hundred percent of 

MR. CABLE:  How much of the file they have, too.  

date and time you downloaded.   

address and the date and time they uploaded which is the 

THE COURT:  I see.  And then you have their IP 

and all the metadata information.   

are in the swarm.  We do enough to verify they have the file 

first of all.  But we download material from the people who 

We don't actually upload any material to anybody, 

absorb --  

and we view the people's IP addresses, and then we also 

MR. CABLE:  What we do is we go into the swarm, 

THE COURT:  How do you find out what you find out? 

So, you know, we can merely just assume --  

connections between each other.   

You can't install software on someone's computer to monitor 

Well, there is, but that would probably be illegal to do so. 

someone is uploading or downloading from a specific person.  

MR. CABLE:  Right.  And there's no way to see if 

they're properly joined in that.   

THE COURT:  And beyond that you believe that 

MR. CABLE:  Right.   

the swarm.   

So your position is that it suffices if they're in   1
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as it exists today.  But there's certainly plenty of other 

to find a remedy for Discount Video.  I think apply the law 

So I don't think it's the Court's job here to try 

adjudicated to be uploading or downloading.   

complaints against them; not whether they were ever 

to shut down people just because they've had multiple 

bill being considered where basically Comcast will be able 

There's the equivalent of a three strikes and you're out 

considering simplified ways to shut off Internet users.  

But it's also true that Congress is constantly 

we've discussed today.   

stepping over the line the way they have in this case and as 

convince people to pay them money without litigation without 

to find out who the infringers are and also probably 

over the line.  I think that his clients could get discovery 

Mr. Cable -- several quite effective ways without stepping 

fact -- even though I don't really want to share them with 

decision by courts are a moving target here.  They are, in 

know that copyright laws, congressional legislation, 

And I think we've all been around long enough to 

rights?   

too.  So how do copyright holders actually protect their 

MR. PERKINS:  I understand the Court's sympathy, 

Anything else, Mr. Perkins?   

THE COURT:  I see.  Okay.     1
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that's not a minor fact.  That's a very material fact 

to be right.  And particularly in a context like this, 

desire to be helpful for explaining the context, but it has 

And I appreciate that it may have sprung from the 

haven't yet sued, that you have sued them.   

But I don't think you can be saying to people who you 

proper to tell them that you might be sued in the future.  

you will sue them, and you can decide whether or not it's 

suing them.  And it may be that -- you know, it may be that 

you're suing them in a notice with a subpoena if you're not 

But I don't think you can be saying to people 

every judge makes his or her own decision about what's what. 

number of cases pending in this courthouse, and obviously 

nonetheless, at least going forward -- and I know you have a 

I bear some responsibility for it perhaps; but 

this notice --  

I would suggest, Mr. Cable, that I don't think 

me to address them.  I've had time.   

and the other issues to the extent I think it's proper for 

and then I'll issue an order on the motions and address that 

I'll wait for the proposed notice in seven days, 

under advisement.   

THE COURT:  All right.  I'm going to take this 

enforcing their rights without breaking the bank.   

avenues which they haven't explored yet in existing law for   1
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     (Court adjourned at 5:18:08 p.m.) 

MR. PERKINS:  Thank you, Judge.   

We're adjourned.  Thank you very much.  

and then I'll issue an order.   

very interesting and very helpful, and I'll wait that filing 

All right.  I really appreciate it.  It's been 

whether they're a defendant or not.     1
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