
UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 

POUNDS (LBS) PICTURES, INC.,

  Plaintiff, CIVIL ACTION NO. 

 v. 1:13-CV-1658-CAP 

DOES 1–48, 

  Defendants. 
 

O R D E R  

This matter is before the court on the plaintiff’s motion for leave to take 

discovery prior to a Rule 26(f) conference [Doc. No. 2]. 

I. Introduction 

The plaintiff brings this action under the Copyright Act against forty-

eight anonymous defendants identified only by their internet protocol (“IP”) 

addresses. The plaintiff alleges that each defendant infringed on its copyright 

in the work at issue by sharing it on the BitTorrent internet peer-to-peer file 

sharing protocol. The alleged violations span almost two months, with the 

first violation occurring on March 2, 2013, and the last on April 30, 2013. See 

Ex. A to Compl. [Doc. No. 1-1].  

To determine the true identity of each defendant from the subscriber 

information for each IP address, the plaintiff seeks, pursuant to Fed. R. Civ. 

P. 45, to issue subpoenas to the internet service provider (ISP) to which each 
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defendant subscribes. The subpoenas will demand the “true name, address, 

telephone number, e-mail address, and MAC [(Media Access Control)] 

address of each Doe Defendant that Plaintiff has identified to date.” [Doc. No. 

2, at 25]. The plaintiff states it intends to use the identity information 

obtained from the ISPs only to prosecute the claims in this action. Without 

obtaining the information as to each Doe’s identity, the plaintiff cannot serve 

each defendant and allow this action to proceed. 

The court also notes that the plaintiff=s counsel has filed a number of 

nearly identical cases since March 2013 that are currently pending before 

this court, including three other cases currently pending before the 

undersigned. The complaints are identical except for the name of the 

plaintiff, the name and copyright registration of the work in question (¶¶ 4, 

30, 31), location of the first defendant and the hash value of the Torrent file 

(¶¶ 9, 20), the description of the plaintiff (¶ 19), the locations where the 

copyrighted work is on sale (¶ 22), and the Doe Numbers and associated IP 

addresses (Exhibit A).  

II. Analysis 

A. Misjoinder 

The court first considers whether the defendants are properly joined 

under Fed. R. Civ. P. 20. 
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Persons . . . may be joined in one action as defendants if: (A) any 
right to relief is asserted against them jointly, severally, or in the 
alternative with respect to or rising out of the same transaction, 
occurrence, or series of transactions or occurrences; and (B) any 
question of law or fact common to all defendants will arise in the 
action. 

Fed. R. Civ. P. 20(a)(2). “The court may issue orders—including an order for 

separate trials—to protect a party against embarrassment, delay, expense, or 

other prejudice . . . .” Fed. R. Civ. P. 20(b). Finally, the court may add or drop 

a party “on just terms” or sever any claim against a party without a motion 

by a party. Fed. R. Civ. P. 21. 

This case is part of an “outbreak of similar litigation . . . around the 

country,” in which copyright holders have attempted to assert claims against 

multiple unknown defendants by joining them, in often large numbers, into a 

single action. See On The Cheap, LLC v. Does 1-5011, 280 F.R.D. 500, 502 

(N.D. Cal. 2011). The plaintiffs in these cases argue that when each 

defendant is one of many users simultaneously uploading and downloading a 

protected work, the defendant acts as part of a “swarm”1 in a “series of 

                                            
1 The BitTorrent swarm process has been described as follows: 

In the BitTorrent vernacular, individual downloaders [or] 
distributors of a particular file are called “peers.” The group of 
peers involved in downloading [or] distributing a particular file is 
called a “swarm.” A server which stores a list of peers in a swarm 
is called a “tracker.” A computer program that implements the 
BitTorrent protocol is called a BitTorrent “client.” 
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transactions” involving “shared, overlapping facts.” See Compl. ¶ 7 [Doc. No. 

1]. This practice is known as “swarm joinder,” and it is the joinder theory 

relied upon by the plaintiff in this action. 

The swarm joinder theory has been considered by various district 

courts, many of which have rejected it. See On the Cheap, 280 F.R.D. at 502–

03 (collecting cases); MCGIP, LLC v. Does 1-149, No. 4:11-CV-2331-LB, 2011 

WL 3607666, at *3 (N.D. Cal. Aug. 15, 2011). But see Patrick Collins, Inc. v. 

Does 1-2,590, No. 3:11-CV-2766-MEJ, 2011 WL 4407172, at *4–7 (N.D. Cal. 

Sept. 22, 2011) (reaching opposite conclusion). Downloading a work as part of 

a swarm does not constitute “acting in concert” with one another, particularly 

when the transactions happen over a long period. See, e.g., Hard Drive 

                                                                                                                                             
The BitTorrent protocol operates as follows. First, a user 

locates a small “torrent” file. This file contains information about 
the files to be shared and about the tracker, the computer that 
coordinates the file distribution. Second, the user loads the 
torrent file into a BitTorrent client, which automatically attempts 
to connect to the tracker listed in the torrent file. Third, the 
tracker responds with a list of peers and the BitTorrent client 
connects to those peers to begin downloading data from and 
distributing data to the other peers in the swarm. When the 
download is complete, the BitTorrent client continues 
distributing data to the peers in the swarm until the user 
manually disconnects from the swarm or the BitTorrent client 
otherwise does the same. 

Diabolic Video Prods., Inc. v. Does 1–2099, No. 10-CV-5865-PSG, 2011 WL 
3100404, at *1–2 (N.D. Cal. May 31, 2011); see also Camelot Distribution 
Group v. Does 1 Through 1210, No. 2:11-CV-2432-GEB KJN, 2011 WL 
4455249 (E.D. Cal. Sept. 23, 2011). 
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Prods., Inc. v. Does 1-188, 809 F. Supp. 2d 1150, 1163 (N.D. Cal. 2011). (“In 

fact, the nearly six-week span covering the activity associated with each of 

the addresses calls into question whether there was ever common activity 

linking the 51 addresses in this case.”).  

The defendants alleged to have participated in “swarm” infringing often 

have different and divergent defenses2 to the copyright violation claims and 

to allow them to be asserted in a single case would defeat, not enhance, 

judicial economy. See CP Prods, Inc. v. Does 1-300, No. 1:10-CV-6255, 2011 

WL 737761, at *1 (N.D. Ill. Feb. 24, 2011) (“No predicate has been shown for 

thus combining 300 separate actions on the cheap—if CP had sued the 300 

claimed infringers separately for their discrete infringements, the filing fees 

alone would have aggregated $105,000 rather than $350.”).3 

                                            
2 The variety of different defenses are often based on the circumstances of 
each defendant. Some may claim that the download did not occur, they were 
not involved in it, or their computer was incapable of the claimed conduct. 
The likelihood of different defenses demonstrates that each claim should be 
considered separately. 
3 Some courts have allowed swarm joinder for the narrow purpose of 
identifying anonymous defendants at the outset of the case. Courts adopting 
this view apply “the principle that permissive joinder seeks the broadest 
possible scope of action,” and reason that the nature of the BitTorrent 
protocol is that it inherently involves concerted action. See, e.g., Call of the 
Wild Movie, LLC v. Smith, 274 F.R.D. 334, 342 (D.D.C. 2011) (noting that 
“each additional user becomes a part of the network from where the file can 
be downloaded”). Based on the alleged dates of infringement, it is speculative, 
at best, that this principle applies here. 
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The facts here demonstrate why the swarm joinder pleading tactic is 

not appropriate in this action. The differing dates and times of each 

defendant’s alleged sharing do not allow for an inference that they were 

acting in concert. While the defendants may have used the same peer-to-peer 

system, the complaint does not allege they were sharing with each other. For 

example, Doe 2, who is alleged to have been in the swarm on April 30, 2013, 

is unlikely to have been in the swarm at the same time as Doe 48, who is 

alleged to have been in the swarm on March 2, 2013—a sixty day span that is 

even longer than the six-week span in Hard Drive Productions. 809 F. Supp. 

2d at 1163 (“In this age of instant digital gratification, it is difficult to 

imagine, let alone believe, that an alleged infringer of the copyrighted work 

would patiently wait six weeks to collect the bits of the work necessary to 

watch the work as a whole.”).4 

The court finds that the plaintiff has not adequately alleged that the 

defendants were engaged in a common series of transactions as required by 

Rule 20, and joinder is not proper. In light of this and the variety of defenses 

likely to be raised, the court further determines that joinder would not result 

                                            
4 As another example, Does 46 and 47 are both alleged to be in the swarm on 
the same day, March 12, 2013, but almost sixteen hours apart. Even this 
time difference does not necessarily raise an inference that these individual 
defendants were part of the same swarm at the same time or acted in concert 
with one another. 
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in judicial economy and thus exercises its discretion to sever the claims 

against each defendant. The court DISMISSES Does 2–48 WITHOUT 

PREJUDICE. 

III. Conclusion 

John Does 2–48 are SEVERED and the claims against them are 

DISMISSED WITHOUT PREJUDICE. The plaintiff is DIRECTED to 

designate any actions filed against John Does 2–48 as “related” to this action, 

if they allege claims like those in the complaint filed here. Finally, for good 

cause shown, the plaintiff’s motion for leave to take discovery prior to a Rule 

26(f) conference [Doc. No. 2] is GRANTED as to the remaining defendant. 

SO ORDERED this 21st day of May, 2013. 

 
 
/s/ Charles A. Pannell, Jr. 

      CHARLES A. PANNELL, JR. 
      United States District Judge 
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