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OPINION BY: CLAUDIA WILKEN

OPINION

ORDER DENYING PLAINTIFF'S MOTION FOR
LEAVE TO FILE AN AMENDED COMPLAINT AND
SEVERING DEFENDANTS DOES 2-97

(Docket No. 12)

Plaintiff AF Holdings, LLC moves the Court for
leave to file an amended complaint. No Defendants have
yet been served, and no opposition has been filed to
Plaintiff's motion. Having considered the papers filed by
Plaintiff, the Court denies Plaintiff's motion to amend and
severs and dismisses without prejudice Plaintiff's claims
against Does 2 through 97, for the reasons set forth
below.

BACKGROUND

On June 21, 2011, Plaintiff, a limited liability

company based in the Federation of Saint Kitts and
Nevis, filed a complaint alleging that Does 1-97 (Doe
Defendants), each identified by IP addresses purportedly
located in California, illegally downloaded and
distributed an adult video, copyrighted by Plaintiff, by
way of the internet peer-to-peer (P2P) file-sharing
protocol, BitTorrent.

Plaintiff filed a motion for leave to take expedited
discovery on June 23, 2011 in order to unearth the
identities of Doe Defendants [*2] in this action. In its
motion, which was heard by a Magistrate Judge, Plaintiff
sought to differentiate BitTorrent technology from older
forms of P2P transfer. In the past, courts have refused to
allow plaintiffs to join numerous defendants, who are
alleged to have downloaded and distributed the same
copyrighted file through P2P programs, in a single action
for copyright infringement. As Plaintiff explained in its
motion, in contrast to most earlier means of file sharing
which relied on file transfers from one single user to
another single user, "BitTorrent can link up to hundreds
of users. . . to distribute data." Order Granting Pl.'s Ex
Parte Appl. for Leave to Take Expedited Disc. in Part 4-5
(citing Pl.'s Ex Parte Appl. for Leave to Take Expedited
Disc. 10, 13, 14). According to Plaintiff, BitTorrent
operates in the following manner:

First, the protocol breaks a single large
file into a series of smaller distributable
pieces. Then, an initial file-provider (the
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"seeder") intentionally elects to distribute
the pieces to third parties. . . Other users
("peers") on the network download a small
"torrent" file. . . the software follows the
directions in the torrent file to connect to
[*3] the seeder. When peers connect to the
seeder, they download random pieces of
the file being seeded. When a piece
download is complete, the peers
automatically become seeders with respect
to the downloaded pieces. In other words,
each peer in a swarm transforms from a
pure downloader. . . to a peer that is
simultaneously downloading and
distributing pieces of a file.

Id. at 5-6 (quoting Pl.'s Ex Parte Appl. for Leave to Take
Expedited Disc. 16). Individuals who are seeding and/or
downloading a particular file are collectively called a
"swarm." Id. at 6.

After the hearing, the Magistrate Judge issued an
order granting the discovery request as to Doe 1 but
denying it as to the remaining Does on the grounds that
the complaint would be dismissed for misjoinder. Order
Granting Pl.'s Ex Parte Appl. for Leave to Take
Expedited Disc. in Part 3-4. The Magistrate Judge
explained that Plaintiff had failed to meet the requirement
for permissive joinder contained in Rule 20(a)(2)(A) of
the Federal Rules of Civil Procedure, which requires that
the right to relief asserted against multiple defendants
arise "out of the same transaction, occurrence, or series of
transactions or occurrences." Id. at 4-7. [*4] (quoting
Fed. R. Civ. P. 20(a)(2)). Plaintiff failed to account for
the fact that different versions of a particular work could
exist on BitTorrent. This would result in the creation of
different swarms. Thus, the fact that Doe Defendants may
have downloaded the same copyrighted work did not
mean that they were in the same swarm. The Magistrate
Judge held that Plaintiff did not sufficiently plead that
Doe Defendants had acted together to obtain the work in
the same "transaction, occurrence, or series of
transactions or occurrences." Id. at 6-7. Because the
Magistrate Judge refused discovery as to Doe Defendants
other than Doe 1 on this ground, the Magistrate Judge did
not address other issues surrounding joinder. Id. at 7 n.2.
The Magistrate Judge granted Plaintiff leave to "renew
the [discovery] request with respect to Defendant Does
2-97 after a determination by the District Judge that
Defendant Does 2-97 are properly joined." Id. at 1.

Plaintiff has now moved this Court for leave to file
its first amended complaint pursuant to Rule 15(a) of the
Federal Rules of Civil Procedure in order to fortify the
joinder allegations found insufficient by the Magistrate
Judge.

STANDARD

Federal Rule of Civil Procedure 15(a) [*5] provides
that leave of the court allowing a party to amend its
pleading "shall be freely given when justice so requires."
Courts generally consider five factors when assessing the
propriety of a motion for leave to amend: undue delay,
bad faith, futility of amendment, prejudice to the
opposing party and whether the plaintiff has previously
amended the complaint. Ahlmeyer v. Nev. Sys. of Higher
Educ., 555 F. 3d 1051, 1055 n.3 (9th Cir. 2009).
Although these five factors are generally all considered,
"futility of amendment alone can justify the denial of a
motion." Id. at 1055.

Under Rule 20(a)(2), permissive joinder of multiple
defendants is appropriate where "(A) any right to relief is
asserted against them jointly, severally, or in the
alternative with respect to or arising out of the same
transaction, occurrence, or series of transactions or
occurrences; and (B) any question of law or fact common
to all defendants will arise in the action." Fed. R. Civ. P.
20(a)(2). Where misjoinder occurs, the court may, on just
terms, add or drop a party so long as "no substantial right
will be prejudiced by the severance." See Coughlin v.
Rogers, 130 F. 3d 1348, 1351 (9th Cir. 1997); Fed. R.
Civ. P. 21. [*6] Rule 20 is construed liberally "in order to
promote trial convenience and to expedite the final
determination of disputes." League to Save Lake Tahoe v.
Tahoe Reg'l Planning Agency, 558 F. 2d 914, 917 (9th
Cir. 1977).

DISCUSSION

Plaintiff contends that its Amended Complaint
makes clear that it is aimed only at ninety-seven Doe
Defendants who "took intentional, concerted action to
enter [a single and uniquely identified] torrent swarm. . .
and unlawfully download [Plaintiff's copyrighted work]
amongst each other." Mot. for Leave to File Am. Compl.
5. Plaintiff states, "The Defendants were collectively
engaged in the conspiracy even if they were not engaged
in the swarm contemporaneously because they all took
concerted action that contributed to the chain of data
distribution." Proposed Am. Compl. 4 ¶ 10.
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However, even though Plaintiff has alleged that Doe
Defendants entered into the same swarm and were
downloading the same seed file, Plaintiff has not alleged
that any of the ninety-seven Doe Defendants exchanged
any piece of the relevant file with each other or actually
acted in concert with one another. See, e.g., MCGIP, LLC
v. Does 1-149, 2011 U.S. Dist. LEXIS 108109, at *7
(N.D. Cal.) [*7] (Beeler, Mag. J.) (finding misjoinder
where the plaintiff "has failed to show that any of the 149
Doe defendants actually exchanged any piece of the seed
file with one another"); Openmind Solutions, Inc. v. Does
1-39, 2011 U.S. Dist. LEXIS 94356, at *15, 16 n.4 (N.D.
Cal.) (James, C. Mag. J.) (finding misjoinder where
plaintiff did not allege that defendants were part of the
same swarm, and stating that, even if defendants were
part of the same swarm, "the Court queries how likely it
is that a Defendant entering a swarm on June 29 obtained
any piece of a [particular] file from a Defendant who
entered the swarm on May 12"); Boy Racer v. Does 2-52,
2011 U.S. Dist. LEXIS 86746, at *4 (N.D. Cal.) (Grewal,
Mag. J.) (finding misjoinder where "Plaintiff [did] not
plead facts showing that any particular defendant illegally
shared plaintiff's work with any other particular
defendant").

Here, the activity alleged includes ninety-seven
defendants, eleven different Internet Service Providers,
and a week and a half of activity. See Compl., Ex. A
13-15. While Plaintiff provides the precise date, hour,
minute and second at which it alleges that each Doe
Defendant was observed to be sharing the torrent [*8] of
the copyrighted work, Plaintiff does not indicate how
long each Doe Defendant was in the swarm or if any Doe
Defendants were part of the swarm contemporaneously.
Plaintiff also does not allege that any Doe Defendants
ever interacted with each other in this chain, or if each
Doe Defendant interacted with other, unnamed peers in
the swarm, which Plaintiff states "can reach into the tens
of thousands of unique peers." Proposed Am. Compl. 7 ¶
21. Given the size of swarms that Plaintiff alleges may
occur, it is plausible, or even likely, that the named Doe
Defendants never interacted with each other, even
through several other intermediaries. See Hard Drive
Productions, Inc. v. Does 1-188, 2011 U.S. Dist. LEXIS
94319, at *38-39 (N.D. Cal.) (Spero, Mag. J.) ("Any
'pieces' of the work copied or uploaded by any individual
Doe may have gone to any other Doe or to any other of
the potentially thousands who participated in a given
swarm.") (emphasis in original).

Further, Plaintiff has not provided any reason to
believe that Doe Defendants knew or understood that the
BitTorrent software they used differed from other forms
of P2P software and that this download might involve
conspiring with [*9] a large number of other individuals
rather than simply downloading a file from a single
source as in earlier technologies. Because Plaintiff has
not alleged that Doe Defendants acted in concert with one
another, or that they intentionally or knowingly did so, to
download illegally the copyrighted work at issue here,
joinder is inappropriate. See MCGIP, 2011 U.S. Dist.
LEXIS 108109, at *8; Boy Racer, 2011 U.S. Dist. LEXIS
86746, at *4; Hard Drive Productions, 2011 U.S. Dist.
LEXIS 94319, at *7-14.

Plaintiff also argues that administrative efficiency
weighs in favor of joinder in this case. However, even if
the requirements set forth in Federal Rule of Civil
Procedure 20(a)(2) were met, the Court would
nevertheless sever the additional defendants from the
instant action. Allowing joinder in this case would
involve ninety-six additional defendants, each potentially
proceeding with counsel or pro se, and ten additional
ISPs, who may also participate in the case. The Court is
persuaded by the reasoning of other judges in the
Northern District of California, who have found that
permitting joinder in similar cases would undermine Rule
20(a)'s purpose of judicial economy and trial
convenience. [*10] See, e.g., Hard Drive Productions,
2011 U.S. Dist. LEXIS 94319, at *40-42 (finding Rule
20(a)'s purpose would be undermined due to the
unmanageable logistics of involving the large number of
defendants and their attorneys in the case, who may also
present defenses specific to their individual situations,
resulting in a number of mini-trials); Boy Racer, 2011
U.S. Dist. LEXIS 86746, at *9-10 (pointing out that "each
defendant also will likely have a different defense," such
as that the owner of the account associated with the IP
address may not actually be the illegal downloader).

CONCLUSION

Accordingly, the Court DENIES Plaintiff's motion
for leave to file an amended complaint and SEVERS and
DISMISSES without prejudice Plaintiff's claims against
Does 2 through 97 based on misjoinder. If Plaintiff files
new complaints against these Defendants within
twenty-one days, those actions will be deemed a
continuation of the original action for purposes of the
statute of limitations. Plaintiff's action against Doe 1 may
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go forward.

IT IS SO ORDERED.

Dated: 11/1/2011

/s/ Claudia Wilken

CLAUDIA WILKEN

United States District Judge
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OPINION

MEMORANDUM OPINION AND ORDER

I. Introduction

Plaintiffs in this case allege that Local 150 violated
the Driver Privacy Protection Act, 18 U.S.C. § 2721 et
seq. ("DPPA") by obtaining, disclosing, and using
Plaintiffs' personal information contained in motor
vehicle records for purposes not permitted under the
DPPA. (First Amended Compl. P 18.) Plaintiffs allege
that Local 150 obtained and stored Plaintiffs' personal
information on compact discs and microfiche. (Id. PP
18(b) & (c), 19.) Plaintiffs have also discovered evidence
suggesting that Local 150 might have enlisted the help of
the Indiana Illinois Iowa Foundation for Fair Contracting
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("IIIFFC") to search electronic databases such as
LexisNexis and Westlaw to obtain Plaintiffs' [*3]
personal information in violation of the DPPA. (See Soria
Aff. P 6.)

Before the court are six discovery motions. First is
Plaintiffs' motion to compel a response to Plaintiffs'
interrogatory number 12 ("Pls.' Mot."). Second is the
IIIFFC's motion to intervene for the limited purpose of
moving to quash Plaintiffs' subpoenas served on
LexisNexis and Westlaw ("IIIFFC's Mot."). Third is
third-party defendant Merryman's motion to quash or
modify Local 150's subpoena served on Plaintiffs'
counsel, Robert Hanlon ("Merryman's Mot."). Fourth is
non-party Hanlon's motion to quash Local 150's
subpoenas served on him, individually, and on the
"Keeper of Records of the Law Offices of Robert T.
Hanlon" ("Hanlon's Mot."). Fifth is Plaintiffs, Hanlon,
and the Law Offices of Robert Hanlon & Associates,
P.C.'s motion to quash Local 150's subpoena served on
the "Keeper of the Records of the Law Offices of Robert
T. Hanlon" ("Pl. & Hanlon's Mot."). Finally, sixth is
Local 150's motion to strike Plaintiffs and Hanlon's
motion to quash for failing to notice the motion for
presentment pursuant to the local rules of the Northern
District of Illinois ("Def.'s Mot.").

II. Plaintiffs' Motion to Compel

Interrogatory [*4] number 12 states the following,
"Identify each and every statement contained in the
Affidavit of Linda Soria with which you disagree, and
describe in detail why you disagree with such
Statement(s). (A copy of the Affidavit of Linda Soria is
attached hereto as Exhibit 1)." (Pl.'s Mot. Ex. 5.) Local
150 objected to the interrogatory stating the following:

[The interrogatory] asks [Local 150] to
comment improperly on the testimony of a
potential witness. Furthermore, Local 150
objects to any reference to the Affidavit of
Linda Soria because on information and
belief, such affidavit was obtained
unlawfully, as a result of coercion and in
violation of the Canons of Ethics and/or
Illinois Rules of Professional Conduct
governing Illinois attorneys.

(Id.)

Rule 33 provides, "An interrogatory may relate to

any matter that may be inquired into under Rule 26(b).
An interrogatory is not objectionable merely because it
asks for an opinion or contention that relates to fact or the
application of law to fact[.]" Fed. R. Civ. P. 33(a)(2).
Rule 26(b) provides that parties "may obtain discovery
regarding any nonprivileged matter that is relevant to any
party's claim or defense[.]" Fed. R. Civ. P. 26(b)(1). [*5]
The court must limit discovery otherwise allowed if "the
burden and expense of the proposed discovery outweighs
its likely benefit." Fed. R. Civ. P. 26(b)(2)(C)(iii).

Plaintiffs' interrogatory is inartfully drawn. It is over
broad, imprecise, and vague. Particularly problematic is
that part of the interrogatory that asks Local 150 to
"describe in detail why" it disagrees with statements
made in Soria's affidavit. The court is unsure what
information this question seeks to extract from Local 150.
The court is further unsure how Local 150 could
adequately answer this question. As the interrogatory
now stands, the burden placed on Local 150 to formulate
an answer outweighs the benefit that Plaintiffs are likely
to receive.

Local 150 did not raise applicable objections to the
interrogatory and the objections stated are denied. Still,
Plaintiff's motion to compel a response to Interrogatory
number 12 is denied without prejudice. The interrogatory
is stricken. Plaintiffs may rephrase the interrogatory and
resubmit it to Local 150 by March 24, 2010.

III. The IIIFFC's Motion to Intervene and to Quash

The IIIFFC seeks to intervene in this case for the
limited purpose of moving to quash subpoenas [*6] that
Plaintiffs served on LexisNexis and Westlaw. The IIIFFC
represents that it "monitors compliance by employers on
publicly funded construction projects in Illinois, Indiana
and Iowa to insure [sic] that employees on those projects
are paid in accordance with applicable federal and state
prevailing rate laws and regulations that govern work on
such projects." (IIIFFC Mot. P 4.) The IIIFFC also
provides information gathered on employers to state and
local government officials to further compliance by the
employers, as well as to facilitate changes in the existing
laws and regulations. (Id.) Part of the IIIFFC's
investigations "may involve the use of computerized
searches to ascertain the identities and contact
information for affected employees, witnesses and
contractors which may be working on" publicly funded
construction projects. (IIIFFC Reply 2.) Those searches
may take place in databases of drivers' records found on

Page 2
2010 U.S. Dist. LEXIS 22685, *2; 188 L.R.R.M. 2882

Case: 1:13-cv-00792 Document #: 48-1 Filed: 06/27/13 Page 7 of 141 PageID #:681



LexisNexis or Westlaw.

The subpoenas that Plaintiffs served on LexisNexis
and Westlaw require the production of certain documents
that relate to the IIIFFC searching, obtaining, or using
drivers' records available to IIIFFC on LexisNexis and
Westlaw. (IIIFFC Mot. [*7] Exs. A & B.) Plaintiffs seek
documents that date from January 1, 2004 to present.

The IIIFFC is not a party to this lawsuit. Therefore, it
must intervene before filing a motion to quash. It has
filed a motion to intervene for the limited purpose of
moving to quash Plaintiffs' subpoenas directed to
LexisNexis and Westlaw. Rule 24(a) provides for
intervention by right if a nonparty files a timely motion to
intervene and "claims an interest relating to the property
or transaction that is the subject of the action, and is so
situated that disposing of the action may as a practical
matter impair or impede the movant's ability to protect its
interest, unless existing parties adequately represent that
interest." Fed. R. Civ. P. 24(a)(2).

The IIIFFC has asserted that if LexisNexis and
Westlaw produce the documents requested in the
subpoena, such production will violate privileges held by
IIIFFC. Those privileges include the attorney-client
privilege and the work product privilege. Those
privileges cannot be protected or adequately represented
by other parties in this lawsuit, including Local 150,
because only IIIFFC can assert the privileges.

The IIIFFC also argues that disclosure of some of
[*8] the information sought by the subpoenas may hinder
ongoing investigations against employers. This is not an
interest that the IIIFFC shares with Local 150. The
IIIFFC cannot expect Local 150 to adequately protect this
interest. Because the IIIFFC has interests in the
documents sought by the subpoenas, and because Local
150 may not adequately protect those interests, the court
grants the IIIFFC's motion to intervene in this case for the
limited purpose of moving to quash the subpoenas served
on LexisNexis and Westlaw.

Before the court can decide whether to grant the
IIIFFC's motion to quash the subpoenas, it must first
determine whether the IIIFFC, as an intervenor, has
standing to challenge the subpoenas served on
LexisNexis and Westlaw is another issue. "When a
subpoena is directed to a nonparty, any motion to quash
or modify the subpoena generally must be brought by the
nonparty" against which it is directed. 9 Moores Federal

Practice § 45.50[3] (Matthew Bender 3d ed.). A party to
the action does not have standing to challenge a subpoena
directed to a nonparty unless that party claims a "personal
right or privilege regarding the production" commanded
by the subpoena. Id.; Minnesota Sch. Bds. Ass'n Ins.
Trust v. Employers Ins. Co. of Wausau, 183 F.R.D. 627,
629 (N.D. Ill. 1999). [*9] The IIIFFC has already
demonstrated that it has sufficient interests at stake to
justify intervention by right. Those same interests are
personal for the purposes of moving to quash the
subpoenas. They give the IIIFFC standing to file a
motion to quash Plaintiffs' subpoenas.

The court must quash a subpoena if the subpoena
"requires disclosure of privileged or other protected
matter, if no exception or waiver applies, or [if it]
subjects a person to undue burden." Fed. R. Civ. P.
45(c)(3)(A)(iii)--(iv). The IIIFFC argues that if
LexisNexis and Westlaw were to produce the documents
sought in Plaintiffs' subpoenas, it would violate privileges
that it holds. It also argues that production of the
documents would place an undue burden on the IIIFFC
because the documents would indicate the types of
searches and investigations it has been doing since
January 1, 2004, many of which are not relevant to the
current lawsuit. Any current investigations would be
hampered, and the goals of the IIIFFC would be
hindered.

Plaintiffs' document requests are related to the
allegations in their complaint. Evidence has surfaced
suggesting that Local 150 may have used the IIIFFC to
gather personal information [*10] in violation of the
DPPA. The documents sought are relevant to Plaintiffs'
claims and reasonably calculated to lead to admissible
evidence. Whether LexisNexis and Westlaw produce
documents dating back one year or 100 years does not
affect the burden placed on the IIIFFC. Thus, the IIIFFC's
argument that the temporal scope of the requests places
an undue burden on the IIIFFC is unpersuasive.

The documents produced may alert employers that
they are under investigation by the IIIFFC. The IIIFFC
argues that this would cause it an undue burden.
However, Plaintiffs need the information contained in the
document requests. This information is highly relevant to
Plaintiffs' claim, and there does not appear to be a less
burdensome method of obtaining the information.
Plaintiffs' need for the information in this case outweighs
the burden that the IIIFFC will endure when the
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information is produced.

The IIIFFC has a strong interest in the attorney-client
and work product privileges that it holds. Those
privileges should be preserved. The court denies the
IIIFFC's motion to quash Plaintiffs' subpoenas to
LexisNexis and Westlaw in part. The court orders that
LexisNexis and Westlaw must produce the [*11]
documents sought in the subpoenas to the IIIFFC first.
The IIIFFC may then produce a privilege log for any
material that it believes is privileged. The IIIFFC must
retain all material contained in its privilege log. The
court, if necessary and requested to do so, will make an in
camera inspection of the privilege log. All other
documents responsive to the subpoenas must be produced
to Plaintiffs within 21 days of receipt of the documents.

IV. Merryman's Motion to Quash, Hanlon's Motion to
Quash, and Plaintiffs and Hanlon's Motion to Quash

The third motion is brought by Merryman, the fourth
motion is brought by Hanlon, and the fifth motion is
brought by both Plaintiffs and Hanlon. They all seek to
quash Local 150's subpoenas served on Hanlon and on
the keeper of records at Hanlon's law office. The
subpoenas have 30 document requests that seek a broad
range of documents relating to Hanlon, Merryman, and
Local 150. Local 150 indicated at a hearing on March 1,
2010 and in its written responses to the motions that it
served these subpoenas in response to statements made
by Merryman at his deposition, which occurred on
December 5, 2008. (Local 150's Resp. to Hanlon's and
Merryman's Mots. 4; [*12] Local 150's Resp. to Pls. and
Hanlon's Mot. n.1.) Merryman testified at his deposition
that he had accumulated documents regarding Local 150
and its "misbehaving characteristics." (Merryman Dep.
43:12--44:66, Dec. 5, 2008.) He stored the documents on
three or four shelves of a bookcase and in a filing cabinet.
(Id. 44:15-22.) Some of the documents were stored at
Hanlon's office. (Id. 43:19-20.) Many were turned over to
the Department of Labor. (Id. 47:14-15.)

The documents collected by Merryman about which
he testified are relevant to this case. It appears that, at one
time, he possessed the disc or discs that contained drivers'
records and which Local 150 is alleged to have searched
in violation of the DPPA. Merryman was a third party
defendant until December 30, 2009, at which time the
district court dismissed Local 150's claim for conversion
against him without prejudice. Merryman is a potential
witness in this case. Documents that he collected

regarding Local 150's "misbehaving characteristics" may
be relevant to claims and defenses set forth in this case.
They may also be relevant for cross-examination
purposes if Merryman were to testify at trial. Hanlon
represented at the hearing [*13] on March 1, 2010 that
he was aware of the documents about which Merryman
testified, and that it would not cause him undue burden to
produce those documents.

However, the 30 document requests in the subpoenas
served on Hanlon and on the keeper of records at
Hanlon's office are overly broad. They seek documents
that would be beyond the scope of documents referred to
by Merryman at his deposition. The court grants the
motions to quash in part. Hanlon is to produce any
materials in Hanlon's possession, custody, or control and
about which Merryman testified at his deposition by
March 24, 2010. If the keeper of records at Hanlon's law
office has custody, possession, or control over documents
for which Hanlon does not exert custody, possession, or
control, then the keeper of records is also ordered to
produce any materials about which Merryman testified at
his deposition by March 24, 2010.

The court notes that Local 150 originally served the
subpoenas without the required text from Rules 45(c) and
(d). That defect was cured at a hearing before the court on
January 21, 2010. (Hr'g Trans. 6:13-15, Jan. 21, 2010.)
Plaintiffs and Hanlon's motion argued that the lack of the
required language in [*14] the first subpoenas and the
curing of that defect at the January 21 hearing rendered
any notice given regarding the subpoenas inadequate
under Rule 45. However, based upon the hearing on
March 1, 2010 and Hanlon's representation that
producing the documents referenced by Merryman at his
deposition would not cause undue burden, the court
overrules the objections made in Plaintiffs and Hanlon's
motion regarding procedure defects.

V. Local 150's Motion to Strike

The fifth motion is Local 150's motion to strike the
Plaintiffs and Hanlon's motion to quash because Plaintiffs
and Hanlon failed to properly notice their motion for
presentment as required by Local Rule 5.3(b). Local 150
is correct; Plaintiffs and Hanlon did not comply with the
Local Rule. However, the issues presented in Plaintiffs
and Hanlon's motion have been entirely briefed and were
discussed at length at the March 1, 2010 hearing. The
failure to properly notice the motion did not prejudice
Local 150 and did not overly inconvenience the court.
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Local 150's motion to strike is denied.

VI. Conclusion

Plaintiffs' motion to compel a response to
interrogatory 12 is denied without prejudice.
Interrogatory 12 is stricken. Plaintiffs [*15] may
rephrase the interrogatory and resubmit it to Local 150 by
March 14, 2010.

The IIIFFC's motion to intervene for the limited
purpose of moving to quash Plaintiffs' subpoenas served
on LexisNexis and Westlaw is granted. The IIIFFC's
motion to quash is denied in part. LexisNexis and
Westlaw are to produce the documents sought in the
subpoenas to IIIFCC first. IIIFFC may then produce a
privilege log for any material that it believes is
privileged. All other documents responsive to the
subpoenas must be produced to Plaintiffs within 21 days
of receipt of the documents.

Merryman's motion to quash, Hanlon's motion to

quash, and Plaintiffs and Hanlon's motion to quash are all
granted in part. Hanlon is to produce any materials in
Hanlon's possession, custody, or control and about which
Merryman testified at his deposition by March 14, 2010.
If the keeper of records at Hanlon's law office has
custody, possession, or control over documents for which
Hanlon does not exert custody, possession, or control,
then the keeper of records is also ordered to produce any
materials about which Merryman testified at his
deposition by March 14, 2010. Local 150's motion to
strike is denied.

/s/ P. Michael Mahoney [*16]

P. MICHAEL MAHONEY, MAGISTRATE
JUDGE

UNITED STATES DISTRICT COURT

DATE: March 11, 2010
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CP Prods. v. Doe

No. 10 C 6255

UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF
ILLINOIS, EASTERN DIVISION

2011 U.S. Dist. LEXIS 113013

February 24, 2011, Decided
February 24, 2011, Filed

PRIOR HISTORY: CP Prods. v. Doe, 2010 U.S. Dist.
LEXIS 137766 (N.D. Ill., Dec. 29, 2010)

COUNSEL: [*1] For CP Productions, Inc., Plaintiff:
John Steele, Steele Hansmeier PLLC, Chicago, IL.

JUDGES: Milton I. Shadur, Senior United States District
Judge.

OPINION BY: Milton I. Shadur

OPINION

MEMORANDUM OPINION AND ORDER

This Court's February 7, 2011 memorandum order
("Order"), issued sua sponte, began by stating:

As the caption of this action suggests, it
is an understatement to characterize it as
problematic in nature.

Because more than one aspect of the Complaint, as the
Order went on to say, "plainly has the potential to
perpetrate the type of abuse identified in the most recent
motion to quash and, indeed, the motion to quash filed
earlier by a Tennessee lawyer who lists herself as
'Attorney for Doe 300,'" this Court complied with the
mandate of Fed. R. Civ. P. ("Rule") 4(m) by dismissing
the action without prejudice against all 300 putative
defendants.

Counsel for plaintiff CP Productions, Inc. ("CP")
promptly countered with a motion seeking
reconsideration of the dismissal order. 1 This Court
reviewed counsel's contentions and continued the motion

to April 14 to see what developments might cast further
light on the matter.

1 Counsel's filing of that motion on the very next
day after the Order was entered suggests that [*2]
counsel was well aware of the action's
problematic nature and had already marshaled
arguments intended to meet the obvious problems
that it appeared to present.

Now a new motion to quash, filed by another of the
"Doe" defendants (obviously a lawyer or well acquainted
with legal principles), has provided chapter and verse to
demonstrate why this Court was correct the first time
around. It is unnecessary to set out all the reasons that
dismissal of this action is the proper course--a few of the
principal difficulties will suffice.

Among other things, the newest motion demonstrates
that there is no justification for dragging into an Illinois
federal court, on a wholesale basis, a host of unnamed
defendants over whom personal jurisdiction clearly does
not exist and--more importantly--as to whom CP's
counsel could readily have ascertained that fact.
Moreover, if the 300 unnamed defendants have in fact
infringed any CP copyrights (something that this Court
will assume to be the case, given the Complaint's
allegations that so state), each of those infringements was
separate and apart from the others. No predicate has been
shown for thus combining 300 separate actions on the
cheap--if CP had sued [*3] the 300 claimed infringers
separately for their discrete infringements, the filing fees
alone would have aggregated $105,000 rather than $350.
2

2 It would constitute a real stretch of the normal
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meaning of language for CP to call Rule
20(a)(2)(A) into play as the asserted predicate for
lumping its separate asserted claims into a single
lawsuit.

As if those things were not enough to call for
dismissal (and they are), CP's placement of venue in this
judicial district is more than suspect. CP itself is an
Arizona-based Arizona corporation, and Complaint ¶7 is
totally (and unpersuasively) speculative in its assertions
as to venue regarding the "Doe" defendants (see 28
U.S.C. §1391(b)).

As indicated earlier, there is more, but this Court
sees no need "[t]o gild refined gold, to paint the lily." 3

This Court denies CP's motion for reconsideration,
vacates the April 14 status hearing date and orders the
subpoena issued to the Internet Service Provider
("Provider") to be quashed. In addition, CP is ordered to
direct the Provider to notify (at CP's expense) all those to

whom the Provider has previously given notice of CP's
subpoena issued to the Provider of (1) the fact of this
dismissal and (2) [*4] the fact that the Provider will take
no further action in connection with the now-quashed
subpoena, so that those persons are free to ignore the
matter. 4

3 William Shakespeare, King John act 4, sc. 2,
line 11.
4 This order is without prejudice to CP's possible
pursuit of its copyright infringement claims on an
individual basis.

/s/ Milton I. Shadur

Milton I. Shadur

Senior United States District Judge

Date: February 24, 2011
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Digital Sins, Inc. v. Doe

11 Civ. 8170 (CM)

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF
NEW YORK

2012 U.S. Dist. LEXIS 69286

May 15, 2012, Decided

COUNSEL: [*1] For Digital Sin, Inc., Plaintiff: Mike
Meier, The Copyright Law Group, PLLC, Fairfax, VA.

For John Doe 1 also known as John Does 1-245,
Defendant: Yasha Heidari, Heidari Power Law Group
LLC, Atlanta, GA.

John Doe, IP address 69.86.91.57, Defendant, Pro Se,
New York, NY.

JUDGES: Colleen McMahon, U.S.D.J.

OPINION BY: Colleen McMahon

OPINION

MEMORANDUM DECISION AND ORDER
SEVERING JOHN DOES 2-245 FROM JOHN DOE
1 AND DISMISSING THE CASES AGAINST JOHN
DOES 2-245 PENDING THE PAYMENT OF THE
REQUISITE FILING FEE; AND SETTING FORTH
RULES FOR THE CONDUCT OF FURTHER
LITIGATION BY THIS PLAINTIFF AND
PLAINTIFF'S LAW FIRM IN CONNECTION
WITH THE ALLEGED INFRINGEMENT OF "MY
LITTLE PANTIES 2"BY THESE JOHN DOE
DEFENDANTS

McMahon, J.:

Presently before the Court is a motion by John Doe
148 for dismissal or severance of his case from this
matter, as well as a motion to quash a subpoena served on
various internet service providers seeking information
about, inter alia, John Doe 148, and for a protective
order. (ECF No. 11.) John Doe 149, another putative
defendant in this case, has filed a similar motion. (ECF

No. 15.) The present motion addresses these items.

Because these 245 separate cases do not meet the
requirements for permissive joinder [*2] under Fed. R.
Civ. P. 20(a)(2) -- and because the Court has seen fit to
exercise her discretion under Fed. R. Civ. P. 20(b), 21,
and 42(b) -- John Doe 148's and 149's motions to sever
the claims against them is granted. For the reasons
discussed below, the case is also dismissed, sua sponte,
as against John Does 2-245 without prejudice to
plaintiff's bringing those claims in separate lawsuits
against each John Doe defendant, upon payment of the
appropriate filing fee. I am also explaining the procedures
plaintiff must follow in order to reinstitute actions against
the severed defendants. And I set June 1, 2012 as the
absolute deadline for plaintiff to file proof of service on
John Doe 1.1 If plaintiff fails to file proof of service by
that date, this action will be dismissed against John Doe 1
as well.

1 Plaintiffs "Application Pursuant to Rule 4(m)
for Enlargement of Time to Serve Defendants as
Well as Status Report" (ECF No. 17) is denied.

BACKGROUND

Plaintiff alleges that each of 245 different John Doe
defendants has uploaded and downloaded a pornographic
film entitled "My Little Panties 2," the rights to which are
controlled by plaintiff. What the John Does allegedly
have in common, [*3] aside from their presumed interest
in hardcore pornography,2 is that they all allegedly used a
peer-to peer client sharing protocol known as BitTorrent
to obtain the film as part of something called a "swarm."
My colleague in the Eastern District of Virginia, The
Hon. John A. Gibney, Jr., described this as follows:
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The BitTorrent software at issue allows
a person to visit a private website and
download a file containing the desired
digital media onto a program that is
already installed on the user's computer.
Once the file is loaded, the BitTorrent
program connects to hundreds or
thousands of different users that possess
and share copies of the particular media
contained in the file. BitTorrent
coordinates the copying of the media using
the digital copies of those other users. As
the original user (or "peer") downloads his
or her copy, it immediately becomes
available to other users who may be
looking to obtain the file. The collection
of users who simultaneously "share" a
particular file is known as a "swarm."

K-Beech, Inc. v. John Does 1-85, No. 3:11cv468, 2011
U.S. Dist. LEXIS 124581, at *2-3 (E.D.V.A. Oct. 5,2011).

2 As John Doe 148 absolutely denies ever
having downloaded the movie, [*4] it is highly
questionable whether the John Does have that in
common, either.

The plaintiff alleges that all of the defendants, as part
of a single "swarm," are properly joined together in a
single action under Fed. R. Civ. P. 20(a)(2), which
permits -- but does not require -- joinder when a
plaintiff's right to relief "is asserted against [the
defendants] jointly, severally, or in the alternative with
respect to or arising out of the same transaction,
occurrence, or series of occurrences." (Emphasis added).

DISCUSSION

I. Joinder is Improper in This Action

There is no need for this Court to write another
lengthy opinion discussing why plaintiff's theory is
wrong. Rather, I adopt and expressly incorporate into this
memorandum order the reasoning of Judge Gibney in
K-Beech; Magistrate Judge Spero of the Northern District
of California in Hard Drive Productions, Inc. v. Does
1-188, No. C-l 1-01566, 809 F. Supp. 2d 1150 (N.D. Cal.
August 23, 2011); several other courts in the Northern
District of California, including Diabolic Video
Productions, Inc. v. Does 1-2099, 10 Civ. 5865, 2011
U.S. Dist. LEXIS 58351, at * 10-11 (N.D. Cal. May 31,

2011): and most especially the comprehensive Report and
[*5] Recommendation of The Hon. Gary R. Brown,
U.S.M.J., that was filed just last week in our sister court,
the Eastern District of New York, in In re BitTorrent
Adult Film Copyright Infringement Cases, No.
11-cv-3995, 2012 U.S. Dist. LEXIS 61447 (E.D.N.Y. May
1, 2012).

All of the courts on which this Court relies, and
whose reasoning I find persuasive, have concluded that
where, as here, the plaintiff does no more than assert that
the defendants "merely commit[ed] the same type of
violation in the same way," it does not satisfy the test for
permissive joinder in a single lawsuit pursuant to Rule
20. In this Circuit, the fact that a large number of people
use the same method to violate the law does not authorize
them to be joined as defendants in a single lawsuit. See
Nassau Cnty, Assoc, of Ins. Agents, Inc. v. Aetna Life &
Casualty, 497 F. 2d 1151, 1154 (2d Cir. 1974). For the
reasons set forth by Magistrate Judge Brown, there is no
basis from the allegations of the complaint to conclude
that any of the defendants was acting other than
independently when he/she chose to access the BitTorrent
protocol. "The bare fact that Doe clicked on a command
to participate in the BitTorrent Protocol [*6] does not
mean that they [sic] were part of the downloading by
unknown hundreds or thousands of individuals across the
country or across the world." Hard Drive Prods., 809 F.
Supp. 2d at 1163. Nothing in the complaint negates the
inference that the downloads by the various defendants
were discrete and separate acts that took place at different
times; indeed, the complaint alleges that separate
defendants shared access to a file containing a
pornographic film in separate and isolated incidents over
the course of 59 days. In other words, what we have here
is 245 separate and discrete transactions in which 245
individuals used the same method to access a file via the
Internet -- no concerted action whatever, and no series of
related occurrences -- at least, not related in any way
except the method that was allegedly used to violate the
law.

Because joinder was impermissible in this action, I
grant the motions of John Does 148 and 149 to sever their
claims from those of the other defendants.

Furthermore, like many of the other judges who have
confronted this situation, I exercise my discretion under
Fed. R. Civ. P. 20(b), 21, and 42(b) to sever plaintiffs
claims against all defendants except [*7] John Doe 1.
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See, e.g., Hard Drive Productions, 809 F. Supp. 2d at
1164-65; In re Bittorrent Adult Film Copyright
Infringement Cases, 2012 U.S. Dist. LEXIS 61447, at
*34-37.

There are no litigation economies to be gained from
trying what are in essence 245 different cases together,
because each of the John Does is likely to have some
individual defense to assert. Each defendant's situation,
which is unique to him or her, will have to be proved
separately and independently. As my colleague Judge
Newcomer of the Eastern District of Pennsylvania held
when assessing a similar strategy arising out of illegally
downloaded music files in BMG Music v. Does 1-203,
Civ. A. 04-650, 2004 U.S. Dist. LEXIS 8457, 2004 WL
953888, at * I (E.D. Pa. Apr. 2, 2004):

[]Subscriber John Doe 1 could be an
innocent parent whose internet access was
abused by her minor child, while John Doe
2 might share a computer with a roommate
who infringed Plaintiffs' works. John Does
3 through 203 could be thieves, just as
Plaintiffs believe, inexcusably pilfering
Plaintiffs' property and depriving them,
and their artists, of the royalties they are
rightly owed . . . Wholesale litigation of
these claims is inappropriate, at least with
respect to a vast [*8] majority (if not all)
of Defendants.

I already have two motions from two John Doe
defendants. One of those defendants has raised the issue
of in personam jurisdiction, which will be discussed more
fully below, and which presents issues unique to him (and
different from any other individual defendant who might
also assert that the Court lacks jurisdiction over his
person). I can expect the various defendants to raise
issues relating to the sharing of computers, accessing IP
addresses through unsecured wireless networks, personal
predilections, and even the location of defendants at the
time they are alleged to have accessed the file containing
plaintiffs movie. Trying 245 separate cases in which each
of 245 different defendants would assert his own separate
defenses under a single umbrella is unmanageable.
Indeed, it is no accident that plaintiff has not sought to
bring this lawsuit as a class action, or to have a class of
defendants certified -- the Rule 23 requirements for
certification could not possibly be met. See, e.g.,

Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541, 180 L.
Ed. 2d 374 (2011).

The only economy that litigating these cases as a
single action would achieve is an economy to plaintiff --
[*9] the economy of not having to pay a separate filing
fee for each action brought. However, the desire to avoid
paying statutorily mandated filing fees affords no basis
for joinder. In these BitTorrent cases, where numerous
courts have already chronicled abusive litigation practices
-- again, I refer to the reader to Magistrate Judge Brown's
Report and Recommendation -- forcing plaintiff to bring
separate actions against separate infringers, and to pay a
filing fee for each action, is the single best way to
forestall further abuse. This is particularly important
because the nature of the alleged copyright infringement
-- the downloading of an admittedly pornographic movie
-- has the potential for forcing coercive settlements, due
to the potential for embarrassing the defendants, who face
the possibility that plaintiff's thus-far-unsubstantiated and
perhaps erroneous allegation will be made public.

Indeed, litigation abuse has been a hallmark of the
litigation in this court over the purported downloading of
My Little Panties Two. There are presently three separate
My Little Panties swarm cases pending before three
different judges of this court -- presumably on the theory
that each lawsuit sues [*10] only defendants who were
involved in a particular, identifiable swarm. The lawsuits
could have been filed as related cases under Rule 13(a)(i)
of the Local Rules for the Division of Business among
District Judges of the Southern District of New York,3

but were not. This leads to the untenable result that the
three different judges have reached different conclusions
about the propriety of joining multiple members of the
same swarm in a single case; my esteemed colleagues,
Judges Forrest and Nathan, have decided to allow these
actions to go forward on a theory that permissive joinder
was proper. I most respectfully disagree with their
conclusion.

3 See also Local Civil Rule 1.6(a).

The actions against the severed defendants are
hereby dismissed without prejudice. They are dismissed
because plaintiff has not paid the filing fee that is
statutorily required to bring these 244 separate lawsuits.
The plaintiff may restore its action against any one, or all,
of the 244 severed defendants by filing an individualized
complaint against that defendant in conformity with the
rules set down below (see page 7-8, infra.) and by paying
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the requisite filing fee.

II. In Personam Jurisdiction

John Doe 148 [*11] moved in the alternative to
dismiss the claims against him on the ground that the
Court lacks jurisdiction over his person. While mooted by
my decision to sever and dismiss John Doe 148 from this
action, the motion brought to the Court's attention that
plaintiff has not made & prima facie showing that this
Court has jurisdiction over the person of the defendants.

In moving to dismiss on for lack of personal
jurisdiction, John Doe 148 did not file an affidavit
identifying himself or the place in which he lives
(although his attorney, who is from Georgia, does imply
that John Doe 148 lives "across the country" from New
York). Instead, he relies on the fact that plaintiff must
establish that the Court has personal jurisdiction over him
and the other defendants, arguing that the mere fact that
he may have been part of the same "swarm" is
insufficient to demonstrate in personam jurisdiction over
any particular member of the "swarm."

To its opposition to John Doe 148's motion, plaintiff
attached three IP locator reports, each indicating that
John Doe 148 is located in New York, New York. (Opp'n
to John Doe 148's Mot. To Dismiss or Sever the Matter,
Quash, and for a Protective Order ("Opp'n") [*12] at 4,
Exs. 1-j (ECF No. 13).) While such publicly available IP
locators are not 100% accurate, they have beer accepted
as making out a prima facie case of personal jurisdiction.
See, e.g., John Wiley & Sons Inc. v. Does Nos. 1-27, No.
11 CIV. 7627 WHP, 2012 U.S. Dist. LEXIS 13667, 2012
WL 364048, at *1 (S.D.N.Y. Feb. 3, 2012); Digital Sin,
Inc. v. Does 1-176, 279 F.R.D. 229, 2012 U.S. Dist.
LEXIS 10803, 2012 WL 263491, at *1 (S.D.N.Y. 2012)
("Publicly available 'reverse IP' checks confirmed that all
of these addresses very likely belong individuals located
in New York."); DigiProtect USA Corp. v. Doe, No. 10
CIV. 8760 PAC, 2011 U.S. Dist. LEXIS 109464, 2011 WL
4444666, at *3-4 (S.D.N.Y. Sept. 26, 2011) ("A showing
that the internet account associated with an IP address
that allegedly engaged in infringing activity is located in
New York State is sufficient to establish prima facie
personal jurisdiction over the alleged infringer."); Nu
Image, Inc. v. Does 1-23,322, 799 F. Supp. 2d 34, 40-41
(D.D.C. 2011). John Doe 148 could have overcome that
showing by averring that he was a citizen and resident of
some state other than New York -- even New Jersey or
Connecticut, portions of which are located within the

geographic area that is covered by the geolocation data.
As noted, he [*13] did not elect to do so. I cannot,
therefore, grant his motion to dismiss on the ground that
personal jurisdiction is lacking although I deny it without
prejudice. Should he be sued again, John Doe 148 will
have to make showing about where he actually resides in
order to defeat plaintiff's prima facie pre-discovery
showing of personal jurisdiction based on the geolocation
data.

However, plaintiff did not plead any facts tending to
show that any of the other defendants is amenable to
jurisdiction in New York. The geolocation data submitted
by plaintiff in opposition to John Doe 148's motion only
raises a prima facie case for jurisdiction over that single
individual. This raises the question of whether I should
sua sponte dismiss the complaint against John Doe 1, on
the ground that plaintiff has failed to plead facts from
which a reasonable trier of fact could conclude that this
Court has personal jurisdiction over him, or that venue is
properly laid in this district.

Jurisdiction over the person of John Doe 1 is
certainly open to question. The fact that different
defendants are part of the same "swarm" has been
rejected by several courts as a basis for asserting personal
jurisdiction over [*14] them in a particular court --
including in this courthouse, where my colleague, The
Hon. Thomas P. Griesa, dismissed an action as against
out-of-state defendants in a file-sharing case. Digiprotect
USA Corp. v. Does 1-266, 10 CIV. 8759 TPG, 2011 U.S.
Dist. LEXIS 40679, 2011 WL 1466073 (S.D.N.Y. Apr. 13,
2011); see also DigiProtect, 2011 U.S. Dist. LEXIS
109464, 2011 WL 4444666.

Plaintiff insists that it has demonstrated in personam
jurisdiction, and solved the problem identified by Judge
Griesa in Digiprotect, by bringing this action only against
John Doe defendants whose IP addresses can be traced to
the area in and around New York City. Indeed, plaintiff's
counsel specifically asserts that he "undertook efforts to
ensure that all listed John Does are New York residents,
as explained in ... the technology declaration of Jon
Nicolini." (Opp'n at 1.) But the "technology declaration"
filed by Mr. Nicolini to support this assertion does not
establish that any John Doe defendant is subject to the
jurisdiction of this Court. Neither does Mr. Nicolini's
carefully worded declaration establish that a case against
any particular John Doe who is amenable to jurisdiction
in this state (either generally or transactionally) could be
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properly venued in the [*15] Southern District of New
York (as opposed to, say, the Eastern District of New
York). Mr. Nicolini is careful to say, "We could
determine that the Doe Defendants in this case are likely
within or near the geographic location of the court"
(Nicolini Decl. ¶ 23 (emphasis added).)

Plaintiff's attorney is located in Fairfax, Virginia,
which is part of a multi-state metropolitan area
encompassing three separate jurisdictions -- Virginia,
Maryland, and the District of Columbia -- so he should
know that there are places in the United States where
locations "within or near the geographic location" of a
courthouse are not necessarily in the same district, or
even the same state, as that courthouse. New York City is
just such a place. It, like the Washington DC area where
plaintiff's attorney works, is a multi-state and
multi-district metropolitan area. And indeed, the area that
qualifies as "within or near the geographic location of the
Court," (Compl. ¶ 4), includes portions of the States of
New Jersey and Connecticut -- as well as areas of New
York that are located in Brooklyn, Queens and on Long
Island, all of which lie in the Eastern District of New
York. The former fact gives rise to concerns [*16] about
personal jurisdiction; the latter, to venue questions.

Plaintiff did not bother to attach IP locator reports --
or even assert that he ran IP locator reports -- for all
defendants, even though doing so appears to be quite
easy. (See Compl. at 13 ("I checked the locations through
the IP locators at http://www.ip-address.org and/or
http://www.arin.net and/or http://www.ipligence.com.").)
To the contrary, Plaintiff's counsel avers that he only
"personally conducted a random batch test of the
purported locations of the IP addresses" of the John Does.
(Id. (emphasis added).) Plaintiffs counsel was not so
hasty in a subsequently filed action in this court arising
out of the same copyright and video at issue in this case.
See Compl. at 13, Digital Sin, Inc. v. Does 1-176, No.
12-cv-126-AJN (S.D.N.Y. Jan. 6, 2012) (ECF No. 1)
(Nathan, J.) ("I checked the locations through the IP
locators at http://www.ip-address.org and/or
http://www.arin.net and/or http://www.ipligence.com.
During my search, I did not find any IP addresses that
were outside the geographic area of the Court")
(emphasis added); see id. Ex. D (declaring that all
defendants are believed to be residents of New York).
This oversight [*17] is troubling.

But while plaintiff has not pleaded facts tending to

show that this Court has personal jurisdiction over
remaining defendant John Doe 1 -- or that venue over
him lies in the Southern District of New York -- both
personal jurisdiction and venue are waivable defenses. I
cannot presume that John Doe 1 will choose to assert
either or both of them. Therefore, I cannot dismiss the
complaint sua sponte against John Doe 1 on jurisdictional
or venue grounds at this time.

However, should plaintiff successfully serve John
Doe 1 by the date set by this Court for accomplishing
service, I will entertain a motion to dismiss on either or
both grounds from John Doe 1, should he have grounds
to assert them. And if plaintiff decides to sue these John
Doe defendants again in the Southern District of New
York, he would be well advised to obviate a motion to
dismiss under Rules 12(b)(2) and (b)(3) by including in
his pleading some indication that jurisdiction attached to
the particular John Doe being sued and that venue is
properly laid in this district.

III. Going Forward

Because I have severed and dismissed the claims
against the defendants, I hereby sua sponte quash any
subpoena that may be outstanding [*18] to any internet
service provider seeking information about the identity of
any John Doe defendant other than John Doe 1. Plaintiff
is directed to send a copy of this order within 24 hours of
its issuance to any and every internet service provider
who has been served with a subpoena for any information
concerning any other John Doe defendant.

Should plaintiff choose to refile actions against any
of the severed defendants (which actions must be referred
to this Court under the rules of this court as related to a
prior pending action seeking the same relief against the
same party, see Rule 4(b) of the Local Rules for the
Division of Business among District Judges of the
Southern District of New York), any effort to take
discovery prior to service must follow the sensible
protocol adopted by Magistrate Judge Brown in In re
BitTorrent Adult Film Copyright Infringement Cases:

(1) Subpoenas may not issue seeking the telephone
numbers or email addresses of the individuals who are
assigned a particular IP address. Within seven days of
service of each subpoena, the ISP shall reasonably
attempt to identify the John Doe sued, and provide that
John Doe (not plaintiff) with a copy of the subpoena
[*19] and a copy of this order (which plaintiff must attach
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to the subpoena). If an ISP is unable to determine, to a
reasonable degree of technical certainty, the identity of
the user of a particular IP address, it shall notify
plaintiff's counsel in writing, so that a record can be kept
for review by the Court.

(2) An ISP may move to quash or otherwise object to
any subpoena within 21 days. Similarly, each potential
defendant shall have 21 days from receipt of the
subpoena from the ISP to move to quash or otherwise
object to the subpoena.

(3) Absent motions to quash, the ISPs shall produce
the information sought to the court, not to plaintiff,
within 21 days after notifying each defendant as
aforesaid. Such submission shall be ex parte and under
seal. The information will be disclosed to plaintiff's
counsel by the Court. No such disclosure shall include
any email addresses or telephone numbers.

(4) Plaintiff may use the information disclosed, once
it is received by plaintiff's counsel, only for the purpose
of litigating the instant case.

Lest plaintiff's counsel think he can simply put cases
against the severed and dismissed John Doe defendants
into the wheel for assignment to yet another judge, [*20]
I remind him that Local Civil Rule 1.6(a).4 This rule
imposes an ongoing duty on attorneys to bring the
existence of potentially related cases to the attention of
the Court, "in order to avoid unnecessary duplication of
judicial effort." Id. As I have already discussed, Plaintiff's
counsel has filed three cases in this district, pending in
front of Judge Forrest, Judge Nathan, and myself, all
concerning the exact same movie -- "My Little Panties 2"
-- with the exact same copyright -- PA0001733587 /
2011-02-10. Compare Compl. ¶ 8, Digital Sin, Inc. v.
Does 1-245, No. 11-cv-8170-CM (S.D.N.Y. Nov. 10,
2011) (ECF No. 1) (McMahon, J.), with Compl. ¶ 8,
Digital Sin, Inc. v. Does 1-179, No. 11-cv-8172-KBF
(S.D.N.Y. Nov. 10, 2011) (ECF No. 1) (Forrest, J.), with

Compl. ¶ 8, Digital Sin, Inc. v. Does 1-176, No.
12-cv-126-AJN (S.D.N.Y. Jan. 6, 2012) (ECF No. 1)
(Nathan, J.). The complaints also allege the same causes
of action (copyright infringement and contributory
infringement). All these cases should have come to me.
Instead, they are scattered all over the courthouse, where
they have yielded inconsistent procedural rulings.

4 Available at
http://nysd.uscourts.gov/rules/rules.pdf .

This is exactly [*21] the situation -- three judges
ruling separately on cases that should have been
consolidated -- for which the rule was promulgated.
Plaintiff's counsel is cautioned that he must comply with
Local Civil Rule 1.6(a) and Rule 4(b) of the Local Rules
for the Division of Business among District Judges of the
Southern District of New York, if and when he refiles
separate actions against any of the individual John Doe
defendants whose IP addresses are the subject of the
instant lawsuit. Otherwise, he risks being assessed costs
pursuant to Local Civil Rule 1.6(b).

I am second to none in my dismay at the theft of
copyrighted material that occurs every day on the
internet. However, there is a right way and a wrong way
to litigate, and so far this way strikes me as the wrong
way.

CONCLUSION

This constitutes the decision and order of the Court.
The Clerk is directed to remove the motions at ECF Nos.
11, 15, and 17 from the Court's list of pending motions.

Dated: May 15, 2012

/s/ Colleen McMahon

U.S.D.J.
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OPINION BY: ROBERT W. SWEET

OPINION

Sweet, D.J.

Defendant Doe No. 7 has moved pursuant to Fed. R.
Civ. P. 45(c)(3)(A)(iii) to quash the subpoena served
upon New York University ("NYU"), and pursuant to
Fed. R. Civ. P. 20 and 21 to sever Doe No. 7 from this
action and to require plaintiffs to file a separate action
against him. Doe No. 7 also moves to dismiss the

complaint against him for lack of personal jurisdiction.
For the reasons set forth below, the motion to quash is
denied, as is the motion to dismiss. The motion to sever
Doe No. 7 is granted.

Parties

Plaintiffs Elektra Entertainment Group Inc.
("Elektra"), Capitol Records, Inc. ("Capitol"), Atlantic
[*2] Recording Corp. ("Atlantic"), Interscope Records
("Interscope"), Arista Records, Inc. ("Arista"), Motown
Record Company, L.P. ("Motown"), Warner Bros.
Records Inc. ("Warner Bros."), UMG Recordings, Inc.
("UMG"), Maverick Recording Co. ("Maverick"), Sony
Music Entertainment Inc. ("Sony"), Virgin Records
America, Inc. ("Virgin"), BMG Music ("BMG")
(collectively, the "plaintiffs") are major recording
companies who own copyrights in sound recordings.

According to the complaint, the defendants are or
were active participants in Fast Track, a peer-to-peer
("P2P") network. A P2P network is an online media
distribution system that allows users to have their
computers function as an interactive Internet site,
disseminating files for other users to copy. Each
defendant is alleged to have offered copyrighted sound
recordings stored on his or her computer for others to
download and to have downloaded copyrighted sound
recordings from other users of the Fast Track network.
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Prior Proceedings

On March 23, 2004, plaintiffs filed their complaint.
On March 25, 2004, this Court granted plaintiffs' ex parte
motion to take expedited discovery, which was narrowly
targeted to identifying [*3] the defendants. According to
plaintiffs, NYU has matched the IP addresses to its list of
computer users and notified the defendants that plaintiffs
sought their identification in connection with this case.
Of the 9 defendants, only Doe No. 7 has filed a motion to
quash. NYU has informed plaintiffs that NYU will not
produce the identities of any of the defendants until this
motion has been resolved.

Doe No. 7 served this motion on opposing counsel
on April 28, 2004. After exchange of briefs, argument
was heard on the motion on May 5, 2004, at which time
the motion was deemed fully submitted.

Background

The plaintiffs allege that they have found each of the
defendants openly disseminating sound recordings whose
copyrights they own on the P2P network. Plaintiffs
themselves logged on to the P2P network and viewed the
files that each defendant was offering to other users.
According to plaintiffs, each defendant has chosen to
make available from his or her computer hundreds of
sound recordings whose copyrights are owned by various
of the plaintiffs.

Doe No. 7 is alleged to be a user of the Kazaa
system, one of the most popular forms of peer-to-peer
software. Users of the [*4] Kazaa system connect to the
Fast Track network, as do all of the defendants in this
case.

While plaintiffs were able to gather significant
information about the defendants' allegedly infringing
conduct, they were not able to ascertain the name,
address or any other contact information for any of the
defendants. Instead, plaintiffs could only identify the
Internet Protocol ("IP") address from which each
defendant was disseminating plaintiffs' copyrighted
works.

An IP address is a 10-digit number that specifically
identifies a particular computer using the Internet. Using
the IP address, plaintiffs determined that each defendant
was using NYU's network facilities to disseminate the
plaintiffs' copyrighted works. From the IP address

provided by plaintiffs, NYU can match the IP address,
date and time with the computer that was using the IP
address when plaintiffs observed the alleged
infringement. NYU is therefore the only entity that can
identify the defendants in this case.

NYU's "Guidelines for Compliance With the Family
Educational Rights and Privacy Act" (the "privacy
guidelines") state that NYU will release identifying
information without the consent of the student in
response [*5] to a civil subpoena "provided that the
University attempts to notify the student of the order or
subpoena before complying with it..."
http://www.nyu.edu/apr/ferpa.htm. NYU's Information
Technology Services includes among the "responsibilities
of all NYU computer and network users" that each
account holder "will respect the rights of copyright
owners, and, when appropriate, obtain permission from
owners before using or copying protected material..."
http://www.nyu.edu/its/policies/respon.h tml.

Discussion

Rule 45(c)(3)(A)(iii) provides that a court shall quash
or modify a subpoena if it "requires disclosure of
privileged or other protected matter and no exception or
waiver applies." Doe No. 7 argues that because the First
Amendment protects the right to speak and to use the
Internet anonymously, Doe No. 7 has a qualified
privilege, and that plaintiffs' allegations are insufficient to
overcome the privilege.

In this district, the Honorable Denny Chin recently
considered a substantively identical motion to quash
involving many of the same plaintiffs, and a group of
anonymous defendants, all of whom subscribed to the
same Internet service provider, or ISP. See Sony Music
Entertainment Inc. v. Does 1-40, 326 F. Supp. 2d 556,
2004 WL 1656538 (S.D.N.Y. 2004). [*6] Judge Chin's
analysis is highly persuasive, and the rationale and
resolution of the motion in Sony Music will be adopted
here.

Judge Chin first recognized that "the First
Amendment protects anonymous speech." Id. 326 F.
Supp. 2d 556, 562, [WL] at *4 (citing Buckley v.
American Constitutional Law Found., 525 U.S. 182, 200,
142 L. Ed. 2d 599, 119 S. Ct. 636 (1999); McIntyre v.
Ohio Elections Comm'n, 514 U.S. 334, 357, 131 L. Ed. 2d
426, 115 S. Ct. 1511 (1995)). Further, "the First
Amendment's protection extends to the Internet." Id. 326

Page 2
2004 U.S. Dist. LEXIS 23560, *2; Copy. L. Rep. (CCH) P28,873

Case: 1:13-cv-00792 Document #: 48-1 Filed: 06/27/13 Page 20 of 141 PageID #:694



F. Supp. 2d 556, 562, [WL] at *5 (citing Reno v. ACLU,
521 U.S. 844, 870, 138 L. Ed. 2d 874, 117 S. Ct. 2329
(1997); In re Verizon Internet Servs., Inc., 257 F. Supp.
2d 244, 259 (D.D.C. 2000), rev'd on other-grounds,
Recording Indus. Ass'n of America, Inc. v. Verizon
Internet Servs., Inc., 359 U.S. App. D.C. 85, 351 F.3d
1229 (D.C. Cir. 2003)).

First Amendment protection of anonymous speech,
like other kinds of speech, is subject to limits. Most
importantly in the present context, the First Amendment
"does not protect copyright infringement." Id. (citing
Harper & Row Publishers, Inc. v. Nation Enters., 471
U.S. 539, 555-56, 85 L. Ed. 2d 588, 105 S. Ct. 2218
(1985); [*7] Universal City Studios, Inc. v. Reimerdes,
82 F. Supp. 2d 211, 220 (S.D.N.Y. 2000) ((the "Supreme
Court . . . has made it unmistakably clear that the First
Amendment does not shield copyright infringement")).

The protection offered by the First Amendment is
implicated when the identities of anonymous speakers are
sought through civil subpoena. See NAACP v. Alabama
ex rel. Patterson, 357 U.S. 449, 462, 2 L. Ed. 2d 1488, 78
S. Ct. 1163 (1958) (order requiring association to produce
membership list interfered with First Amendment
freedom of association).

In addition to the case before Judge Chin, several
courts have considered motions to quash subpoenas
seeking identifying subscriber information from ISPs,
reaching different results. See, e.g., Verizon, 257 F. Supp.
2d at 267-68 (denying ISP's motion to quash subpoena
served pursuant to the Digital Millennium Copyright Act
("DMCA"), 17 U.S.C. § 512(h), seeking subscriber
information about alleged copyright infringers); In re
Subpoena Duces Tecum to America Online, Inc., 52 Va.
Cir. 26, 2000 WL 1210372, at *1 (Va. Cir. Ct. 2000),
rev'd on other grounds [*8] America Online, Inc. v.
Anonymous Publicly Traded Co., 261 Va. 350, 542
S.E.2d 377 (Va.2001) (denying motion to quash subpoena
seeking identity of anonymous defendants who allegedly
defamed plaintiff and disclosed insider information); Doe
v. 2TheMart.com Inc., 140 F. Supp. 2d 1088, 1097 (W.D.
Wash. 2001) (granting motion to quash subpoena seeking
identities of non-party anonymous posters to Internet chat
room); Anderson v. Hale, 202 F.R.D. 548, 2001 WL
503045, at *9 (N.D. Ill. 2001) (granting motion to quash
subpoena seeking identity of anonymous members of
church).

In Sony Music, Judge Chin persuasively held that

"the use of P2P file copying networks to download,
distribute, or make available for distribution copyrighted
sound recordings, without permission . . . qualifies as
speech, but only to a degree." 326 F. Supp. 2d 556, 562,
2004 WL 1656538, at *6. Judge Chin first noted that the
person engaging in file sharing is "not seeking to
communicate a thought or convey an idea. Instead, the
individual's real purpose is to obtain music [free of
charge]." Id.

However, an argument may be made that
a file sharer is making a statement [*9] by
downloading and making available to
others copyrighted music without charge
and without license to do so.
Alternatively, the file sharer may be
expressing himself or herself through the
music selected and made available to
others.

Id. The use of a P2P network for file sharing, therefore,
qualifies as speech for First Amendment purposes,
although it is not "political expression," and is therefore
not "afforded the broadest protection." McIntyre, 514
U.S. at 346; see also Verizon, 257 F. Supp. 2d at 260
("there is some level of First Amendment protection that
should be afforded to anonymous expression on the
Internet, even though the degree of protection is minimal
where alleged copyright infringement is the expression at
issue.").

The Need for Disclosure Outweighs the
Defendants' First Amendment Interests

In considering whether the defendants' identities
were protected from disclosure by the First Amendment,
Judge Chin considered five factors: 1) whether plaintiffs
have made "a concrete showing of a prima facie claim of
actionable harm"; 2) the "specificity of the discovery
request"; 3) "the absence of alternative means [*10] to
obtain the subpoenaed information"; 4) "a central need to
obtain the subpoenaed information to advance the claim";
and 5) "the party's expectation of privacy." Sony Music,
326 F. Supp. 2d 556, 563, 2004 WL 1656538, at *7
(citing Columbia Ins. Co. v. Seescandy.com, 185 F.R.D.
573, 577-81 (N.D. Cal. 1999); America Online, 52 Va.
Cir. 26, 2000 WL 1210372, at *8; Verizon, 257 F. Supp.
2d at 260-61, 267-68; Dendrite Int'l, Inc. v. Doe, 342 N.J.
Super. 134, 775 A.2d 756, 760-61 (N.J. Super. Ct. App.
Div. 2001)).
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Each factor favors the disclosure of the defendants'
identities. First, plaintiffs have made a showing of
copyright infringement. "A prima facie claim of
copyright infringement consists of two elements: '(1)
ownership of a valid copyright, and (2) copying of the
constituent elements of the work that are original.'" Id.
(quoting Arden v. Columbia Pictures Indus., Inc., 908 F.
Supp. 1248, 1257 (S.D.N.Y. 1995). Plaintiffs have alleged
that they are the copyright owners of the sound
recordings which Doe No. 7 is alleged to have copied.
Further, plaintiffs have submitted the "screen shots" of
Doe No. 7's "share folder" [*11] showing the computer
files disseminated through Kazaa. Plaintiffs downloaded
a sample of these files and determined that they were the
sound recordings for which plaintiffs own the copyrights.
Further, plaintiffs obtained "metadata" about the files that
Doe No. 7 was disseminating, which

often reveal who originally copied a
particular sound recording from a CD to a
computer disk (a process called "ripping")
and provide a type of digital fingerprint,
called a "hash," that can show whether two
users obtained a file from the same source.

Plaintiffs' Brief at 8. Using the metadata associated with
the music filed that Doe No. 7 was offering for
distribution on Kazaa, plaintiffs have determined that
many sound recordings were ripped by different people
using different brands of ripping software. Such
information creates a strong inference that Doe No. 7 was
not simply copying his or her own lawfully purchased
CDs onto a computer, but had downloaded those files
from other P2P users. Because "the use of P2P systems to
download and distribute copyrighted music has been held
to constitute copyright infringement," Sony Music, 326 F.
Supp. 2d 556, 566, 2004 WL 1656538; at *8 (citing
[*12] A & M Records, Inc. v. Napster, Inc., 239 F.3d
1004, 1013-14 (9th Cir. 2001); In re Aimster Copyright
Litigation, 334 F.3d 643, 653 (7th Cir. 2003)), plaintiffs
have adequately pled copyright infringement to establish
a prima facie claim.

Second, plaintiffs' discovery request is sufficiently
specific. Plaintiffs seek only to identify the defendants in
order to serve process, based on the date and time when
they downloaded or distributed specific copyrighted
sound recordings.

Third, plaintiffs have demonstrated the absence of

alternative means to obtain the subpoenaed information.
With the publicly available information relating to Doe
No. 7's IP address, plaintiffs were only able to ascertain
that Doe No. 7 was using NYU's network facilities, and
that such facilities are limited to members of the "NYU
community." Only NYU, however, can identify Doe No.
7 and the other defendants with sufficient specificity to
permit service.

Fourth, plaintiffs have shown that they have a central
need to obtain the subpoenaed information to advance the
claim. "Ascertaining the identities and residences of the
Doe defendants is critical to plaintiffs' ability [*13] to
pursue litigation, for without this information, plaintiffs
will be unable to serve process." Id.

Finally, Doe No. 7 is entitled to only a minimal
"expectation of privacy in downloading and distributing
copyrighted songs without permission." Id. (citing
Verizon, 257 F. Supp. 2d at 260-61, 267-68). NYU's
privacy guidelines state that it will comply with a civil
subpoena seeking identifying information without a
student's consent provided that the student is first notified
of the request. And NYU's Network Responsibilities state
that users must obtain the permission of copyright owners
before copying protected material.

Because each of the factors favors disclosure, Doe
No. 7's "First Amendment right to remain anonymous
must give way to plaintiffs' right to use the judicial
process to pursue what appear to be meritorious copyright
infringement claims." Id. 326 F. Supp. 2d 556, 567, [WL]
at *9. The motion to quash the subpoena is denied, as is
Doe No. 7's request for attorney's fees to contest the
subpoena.

Doe No. 7's Challenge to Personal Jurisdiction is
Premature

Doe No. 7 has also argued that plaintiffs have not
established that personal jurisdiction may be exercised
[*14] over him or her. Doe No. 7 argues that although
the plaintiffs have traced the IP address used by Doe No.
7 to NYU, "that does not automatically mean that the
defendants can be found in New York." Doe No. 7's Brief
at 15. While that may be true, a ruling on personal
jurisdiction at this stage in the litigation is premature:

Without the identifying information
sought by plaintiffs in the [NYU]
subpoena, it would be difficult to assess
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properly the existence of personal
jurisdiction over the Doe defendants. This
analysis requires an evaluation of the
contacts between the various defendants
and the forum state.

Id. (citing LiButti v. United States, 178 F.3d 114, 122
(2d Cir. 1999)). Doe No. 7's motion is accordingly
denied, with leave to renew following expedited
discovery.

Doe No. 7's Motion for Severance is Granted

Doe No. 7 argues that the joinder of the seven Doe
defendants is improper because the only common
element between the defendants is their alleged use of the
NYU networks. Doe No. 7 therefore moves pursuant to
Fed. R. Civ. P. 20 to be severed from this action, and
further requests that the Court order all defendants
severed [*15] and order the plaintiffs to commence
separate actions against each defendant.

Federal Rule of Civil Procedure 20 lays out the
requirements for the permissive joinder of defendants:

All persons . . . may be joined in one
action as defendants if there is asserted
against them jointly, severally, or in the
alternative, any right of relief in respect of
or arising out of the same transactions or
occurrences and if any question of law or
fact common to all defendants will arise in
the action.

"The remedy for improper joinder is severance..." Sony
Music, 326 F. Supp. 2d 556, 568, 2004 WL 1656538, at
*9 (citing Fed. R. Civ. P. 21).

"District courts have broad discretion to decide
whether Joinder is appropriate, even when the
requirements of Rule 20(a) have been met." Ghaly v. U.S.
Department of Agriculture, 228 F. Supp. 2d 283, 292
(S.D.N.Y. 2002) (citing Briarpatch Ltd. v. Pate, 81 F.
Supp. 2d 509, 515 (S.D.N.Y. 2000)). "The
well-established policy underlying permissive joinder is
to promote trial convenience and expedite the resolution
of lawsuits." Puricelli v. CNA Ins. Co., 185 F.R.D. 139,
142 (N.D.N.Y. 1999) (citing Blesedell v. Mobil Oil Co.,
708 F. Supp. 1408, 1421 (S.D.N.Y. 1989)). [*16] The
Supreme Court has held that "the impulse [under the

Federal Rules] is toward entertaining the broadest
possible scope of action consistent with fairness to the
parties; joinder of claims, parties and remedies is strongly
encouraged." United Mineworkers of America v. Gibbs,
383 U.S. 715, 724, 16 L. Ed. 2d 218, 86 S. Ct. 1130
(1966).

"Courts have generally adopted a case-by-case
approach in determining whether plaintiffs' claims
constitute a 'single transaction or occurrence' for purposes
of Rule 20." Puricelli, 185 F.R.D. at 142 (citing Mosley
v. General Motors Corp., 497 F.2d 1330, 1332 (5th Cir.
1974); Blesedell, 708 F. Supp. at 1412). However, in
defining transaction or occurrence, "courts have found
Fed. R. Civ. P. 13(a) to be particularly instructive, and
have concluded with reference to that Rule that the
phrase encompasses 'all logically related claims.'" Id.
(quoting Mosley, 497 F.2d at 1333).

Plaintiffs argue that the claims against each
defendant involve common questions of copyright law
and common questions of fact concerning the operation
of NYU's network and the Fast Track network. Further,
plaintiffs argue [*17] that the claims are logically related
by the use of the Fast Track network.

Doe No. 7 argues that plaintiffs have not asserted
any right to relief against all defendants "jointly,
severally or in the alternative," that there is no transaction
or occurrence common to Doe No. 7 and the other
defendants, and that beyond the use of NYU's network
and the Fast Track network, there are no factual
commonalities. In addition, Doe No. 7 notes that only six
of the twelve plaintiffs have alleged that Doe No. 7
infringed the copyrights on their sound recordings.

At least two district courts have ordered severance in
similar suits. In BMG v. DOES, 2004 U.S. Dist. LEXIS
27779, Civil Action No. 04-650, (E.D. Pa. March 5,
2004), reconsidered and aff'd, April 5, 2004, the court
found:

The claims against the different
Defendants will require separate trials as
they may involve separate witnesses,
different evidence, and different legal
theories and defenses, which could lead to
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confusion of the jury. United States v.
1,071.08 Acres of Land, Yuma & Mohave
Counties, Arizona, 564 F.2d 1350 (9th
Cir. 1977); Fed. R. Civ. Pro. 21; Fed. R.
Civ. P. 42(b). Moreover, the Court finds
that there [*18] will almost certainly [be]
separate issues of fact with respect to each
Defendant. Fed. R. Civ. Pro. 20.

BMG Music, slip op. at 1. Another district court approved
and adopted the Report and Recommendation of a
Magistrate Judge which recommended that both plaintiffs
and defendants be severed, finding that "each case
presents a unique set of facts and circumstances."
Interscope Records v. Does 1-25, Case No.
6:04-cv-197-Orl-22DAB (M.D. Fla. Apr. 27, 2004), slip
op. at 2. In the Magistrate Judge's Report, it was found
that the claims bore no logical relation to each other, and
that

the record is bereft of any allegation that
the twenty-five Defendants are jointly or
severally liable to the sixteen Plaintiffs
other than that the Defendants use the Fast
Track peer-to-peer network.

. . . .

Plaintiffs fail to show how or which of the
Defendants have actually downloaded
Plaintiffs' copyrighted songs from another
Defendant (which could conceivably link
such Defendants) as opposed to any other
users of the systems.

Interscope Records v. Does 1-25, 2004 U.S. Dist. LEXIS
27782, Case No. 6:04-cv-197-Orl-22DAB (M.D. Fla.
Apr. 1, 2004), Report and Recommendation at 5-6.

Plaintiffs [*19] argue that these cases "required
Plaintiffs to allege that all of Plaintiffs' claims arose from
the same transaction or occurrence, rather than a logically
related series of transactions or occurrences, as Rule 20
explicitly permits." Plaintiffs' Br. at 22 n.ll. The opinions,
however, show that the proper tests were applied, and
that proper cognizance was taken of judicial efficiency
and fairness to the parties. See also Bridgeport Music,
Inc. v. 11CMusic, 202 F.R.D. 229, 232 (M.D. Tenn.
2001) (ordering severance in case brought by music
recording companies against music publishers, recording
labels and other entities for copyright infringement based

on "sampled" music, and finding that "each song and the
alleged sampling contained therein represents a discrete
occurrence," despite the fact that some defendants may
have been involved in the production of more than one
song). Accordingly, Doe No. 7's motion for severance is
granted. Plaintiffs shall file their claims against Doe No.
7 in a separate action. Both plaintiffs and defendants
may, however, consider consolidating at least some of the
pre-trial discovery in the two cases. See Tele-Media Co.
of Western Connecticut v. Antidormi, 179 F.R.D. 75, 76
(D. Conn. 1998) [*20] (following severance, "the
advantages of a single action must be achieved, to the
extent they can be, through consolidation or other
means.").

Doe No. 7 has also requested that all other
defendants be severed as well, despite the fact that no
other defendant has made a similar motion. Because the
number of Doe defendants in this case is not unduly
large, the failure to sever the remaining claims would not
"result in prejudice, expense or delay." Wyndham Assocs.
v. Bintliff, 398 F.2d 614, 618 (2d Cir. 1968). Plaintiffs
have also argued that the non-moving defendants may
wish to litigate the case as a cost-saving measure.
Accordingly, the remaining claims will not be severed at
the present time. However, the Court will entertain
motions for severance from the remaining defendants.

Conclusion

For the reasons set forth above, Doe No. 7's motion
to quash the subpoena served on NYU is denied, as is
Doe No. 7's request for attorney's fees. The motion to
dismiss for lack of personal jurisdiction is denied as
premature, but may be renewed later. Doe No. 7's motion
to sever the claims against Doe No. 7 from the remainder
of the action is granted, and plaintiffs [*21] shall file a
separate action against Doe No. 7. Pre-trial discovery in
the two actions may, however, be consolidated.
Severance of the remaining defendants is denied at this
time.

It is so ordered.

New York, NY

September 7, 2004

ROBERT W. SWEET

U.S.D.J.
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OPINION

ORDER & REPORT & RECOMMENDATION

GARY R. BROWN, United States Magistrate
Judge:

These actions are part of a nationwide blizzard of
civil actions brought by purveyors of pornographic films
alleging copyright infringement by individuals utilizing a
computer protocol known as BitTorrent. The putative
defendants are identified only by Internet Protocol ("IP")
addresses. These four civil actions involve more than 80
John Doe defendants; these same plaintiffs have filed
another nineteen cases in this district involving more than
thrice that number of [*2] defendants.1 One media outlet
reports that more than 220,000 individuals have been
sued since mid-2010 in mass BitTorrent lawsuits, many
of them based upon alleged downloading of pornographic
works.2

1 See Patrick Collins, Inc. v. Does 1-7, CV
11-1270 (JG) (RER) (80 defendants in
consolidated case); K-Beech, Inc. v. Does 1-29,
CV 11-3331 (JFB) (ETB); K-Beech, Inc. v. Does
1-37, CV 11-3741 (LDW) (AKT); K-Beech, Inc.
v. Does 1-52, CV 11-3994 (JFB) (ETB); Patrick
Collins, Inc. & K-Beech, Inc. v. Doe, CV 11-4094
(JFB) (GRB); Malibu Media, LLC v. Does 1-10,
CV 12-1146 (JS) (ETB); Malibu Media, LLC v.
Does 1-20, CV 12-1148 (ADS) (AKT); Malibu
Media, LLC v. Does 1-30, CV 12-1149 (LDW)
(AKT); Patrick Collins, Inc. v. Does 1-11, CV
12-1153 (JFB) (ARL); Malibu Media, LLC v.
Does 1-13, CV 12-1156 (JFB) (ETB).
2 See
http://www.usnews.com/news/articles/2012
/02/02/porn-companies-file-mass-piracy-l
awsuits-are-you-at-risk.
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This Order addresses (1) applications by plaintiffs in
three of these actions for immediate discovery, consisting
of Rule 45 subpoenas directed at non-party Internet
Service Providers ("ISPs") to obtain identifying
information about subscribers to the named IP addresses
and (2) motions [*3] to quash similar subpoenas by
several putative John Doe defendants in the remaining
action. For the reasons that follow, including evidence of
abusive litigation tactics by plaintiffs, the plaintiffs'
applications for service of subpoenas are granted only as
to John Doe 1 in each case under terms and conditions set
forth herein, and denied in all other respects. The motions
to quash are granted because the work in that action is not
subject of a copyright registration.

Furthermore, it is respectfully recommended to the
respective district judges that (1) as to three of the
actions, the matters be dismissed without prejudice as to
all defendants other than John Doe 1; (2) that the fourth
action be dismissed without prejudice; and (3) that these
plaintiffs and their counsel be directed that all future
actions be filed only against a single defendant.

BACKGROUND

1. Allegations in the Complaints

The four complaints that are subject to this Order are
nearly identical, though each involves a different
pornographic film, to wit: Gang Bang Virgins, Veronica
Wet Orgasm, Maryjane Young Love and Gangbanged.
See K-Beech, Inc. v. Does 1-37, CV 11-3995
(DRH)(GRB) (hereinafter "K-Beech"); Malibu Media
[*4] LLC v. Does 1-26, CV 12-1147(JS)(GRB)
(hereinafter "Malibu 26"); Malibu Media LLC v. Does
1-11, CV 12-1150 (LDW)(GRB) (hereinafter "Malibu
11"); and Patrick Collins, Inc. v. Does 1-9, CV 12-1154
(ADS)(GRB) (hereinafter "Patrick Collins"). In three of
the cases, plaintiff claims to be the owner of a copyright
registered for the work in question. See, e.g., Malibu 26,
Complaint at ¶¶11-13, Docket Entry ("DE") [1]. In
K-Beech, plaintiff claims only that an application for
copyright has been submitted as to its work Gang Bang
Virgins. K-Beech, Am. Compl. at ¶¶11-12, DE [18]. Each
defendant is identified only by an IP address purportedly
corresponding to a physical address in this district,
defined in the complaint as "a number that is assigned by
an ISP to devices, such as computers, that are connected
to the Internet." Malibu 26, Compl. at ¶8. The
Complaints further allege that "[t]he ISP to which each
Defendant subscribes can correlate the Defendant's IP

address to the Defendant's true identity." Id. at ¶9.

The complaints describe, in some detail, a
peer-to-peer filing sharing protocol known as BitTorrent
which is a means by which devices connected to the
Internet can share large computer [*5] files (such as
digital copies of movies) while minimizing the strain on
computer networks. See, e.g., Malibu 26, Compl. at
¶¶14-15. BitTorrent works by breaking files into many
smaller files "to reduce the load on the source computer,
rather than downloading a file from a single source
computer (one computer directly connected to another),
[and] allows users to join a 'swarm' of host computers to
download and upload from each other simultaneously
(one computer connected to numerous computers)." Id. at
¶15. BitTorrent also uses a "tracker" computer that tracks
the pieces of the files as those pieces are shared among
various computers. This tracking feature the plaintiffs to
identify the IP addresses from which the films were
downloaded, the subscribers to which have become the
defendants in these actions. Id. ¶¶24-26.

2. Plaintiffs' Motions for Early Discovery

Plaintiffs in Malibu 26, Malibu 11, and Patrick
Collins have filed motions for leave to file non-party
subpoenas prior to a Rule 26(f) conference, seeking to
serve subpoenas upon the ISPs to identify the subscribers
to the subject IP addresses. Specifically, these subpoenas
seek the "true name, address, telephone number, e-mail
[*6] address and Media Access Control ("MAC") address
of the Defendant to whom the ISP issued an IP address."
See, e.g., Malibu 26, Proposed Order, DE [3-2].

3. Motions to Quash

By order dated September 16, 2011, the Honorable
A. Kathleen Tomlinson granted a nearly identical motion
for early discovery in K-Beech. See K-Beech, Order of
9/16/11, DE [6]. However, to protect the rights of all
parties, Magistrate Judge Tomlinson established a
procedure by which both the ISPs and the John Does
were afforded an opportunity to move to quash before the
information was provided to K-Beech. The procedure
Magistrate Tomlinson implemented elicited information
that not only permits reasoned review of the motions to
quash, but also provides insight into the pending motions
for early discovery.

A total of six putative John Doe defendants moved to
quash, see K-Beech, Motions, DE [7], [13], [14], [16],
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[17], & [34], while a seventh had counsel appear without
filing a motion. Several motions include fact based
arguments which are highly individual to each moving
party, as well as legal arguments. One argument common
to all of these motions arises from the fact that, according
to the allegations, K-Beech does [*7] not have a
registered copyright to Gang Bang Virgins, but premises
its action on a copyright application. K-Beech has
amended its complaint to include trademark allegations,
but, notably, has not alleged the receipt of a copyright
registration. As detailed below, the registration argument
is a sufficient basis to grant the motions to quash, though
not the sole basis.

4. Additional Facts

a. Factual Defenses Raised by the Moving John Doe
Defendants

The factual defenses presented are vastly different
and highly individualized. One movant -- John Doe #16
-- has stated that he was at work at the time of the alleged
download. John Doe #2 states under oath that he closed
the subject Earthlink account, which had been
compromised by a hacker, before the alleged download.
K-Beech, Decl. of John Doe #2, ¶5, DE [34-1]. John Doe
#29's counsel represents that his client is an octogenarian
with neither the wherewithal nor the interest in using
BitTorrent to download Gang Bang Virgins. DE [13].
John Doe #10 represents that downloading a copy of this
film is contrary to her "religious, moral, ethical and
personal views." Mtn ¶5, DE [7]. Equally important, she
notes that her wireless router was not secured [*8] and
she lives near a municipal parking lot, thus providing
access to countless neighbors and passersby.3 Id. at ¶4

3 While Plaintiffs claim that they can amend
their complaints to allege negligence against the
owner of a WiFi router who failed to
password-protect the device which was then used
by an intruder to infringe its copyright, see
K-Beech Mem. in Opp. at 24, DE [10], this
assertion flies in the face of common sense.

b. The Use of IP Address to Identify the Alleged
Infringers

The complaints assert that the defendants --
identified only by IP address -- were the individuals who
downloaded the subject "work" and participated in the
BitTorrent swarm. However, the assumption that the

person who pays for Internet access at a given location is
the same individual who allegedly downloaded a single
sexually explicit film is tenuous, and one that has grown
more so over time. An IP address provides only the
location at which one of any number of computer devices
may be deployed, much like a telephone number can be
used for any number of telephones. As one introductory
guide states:

If you only connect one computer to the
Internet, that computer can use the address
from your ISP. Many homes today, [*9]
though, use routers to share a single
Internet connection between multiple
computers. Wireless routers have become
especially popular in recent years,
avoiding the need to run network cables
between rooms. If you use a router to
share an Internet connection, the router
gets the IP address issued directly from the
ISP. Then, it creates and manages a subnet
for all the computers connected to that
router.4

Thus, it is no more likely that the subscriber to an IP
address carried out a particular computer function -- here
the purported illegal downloading of a single
pornographic film -- than to say an individual who pays
the telephone bill made a specific telephone call.

4 See "What is an IP address?" available at
http://computer.howstuffworks.com/intern
et/basics/question5492.htm.

Indeed, due to the increasingly popularity of wireless
routers, it much less likely. While a decade ago, home
wireless networks were nearly non-existent, 61% of US
homes now have wireless access.5 Several of the ISPs at
issue in this case provide a complimentary wireless router
as part of Internet service. As a result, a single IP address
usually supports multiple computer devices -- which
unlike traditional telephones [*10] can be operated
simultaneously by different individuals. See U.S. v.
Latham, 2007 U.S. Dist. LEXIS 94264, 2007 WL
4563459, at *4 (D.Nev. Dec. 18, 2007). Different family
members, or even visitors, could have performed the
alleged downloads. Unless the wireless router has been
appropriately secured (and in some cases, even if it has
been secured), neighbors or passersby could access the
Internet using the IP address assigned to a particular
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subscriber and download the plaintiff's film. As one court
noted:

In order to allow multiple computers to
access the internet under the same IP
address, the cable modem may be
connected to a router, or may itself
function as a router, which serves as a
gateway through which multiple
computers could access the internet at the
same time under the same IP address. The
router could be a wireless device in which
case, computers located within 300 feet of
the wireless router signal could access the
internet through the router and modem
under the same IP address. The wireless
router signal strength could be increased
beyond 600 feet if additional devices are
added. The only way to prevent sharing of
the wireless router is to encrypt the signal
and even then an individual can bypass
[*11] this security using publicly available
software.

2007 U.S. Dist. LEXIS 94264, [WL] at *4. Some of these
IP addresses could belong to businesses or entities which
provide access to its employees, customers and
sometimes (such as is common in libraries or coffee
shops) members of the public.

5 Lardinois, F,. "Study: 61% of US Households
Now Have WiFi," available at
http://techcrunch.com, 4/5/12.

These developments cast doubt on plaintiffs'
assertions that "[t]he ISP to which each Defendant
subscribes can correlate the Defendant's IP address to the
Defendant's true identity." see, e.g., Malibu 26, Compl. at
¶9, or that the subscribers to the IP addresses listed were
actually the individuals who carried out the complained
of acts. As one judge observed:

The Court is concerned about the
possibility that many of the names and
addresses produced in response to
Plaintiff's discovery request will not in
fact be those of the individuals who
downloaded "My Little Panties # 2." The
risk is not purely speculative; Plaintiff's
counsel estimated that 30% of the

names turned over by ISPs are not
those of individuals who actually
downloaded or shared copyrighted
material. Counsel stated that the true
offender is often the "teenaged [*12] son
... or the boyfriend if it's a lady."
Alternatively, the perpetrator might turn
out to be a neighbor in an apartment
building that uses shared IP addresses or a
dormitory that uses shared wireless
networks. This risk of false positives gives
rise to the potential for coercing unjust
settlements from innocent defendants such
as individuals who want to avoid the
embarrassment of having their names
publicly associated with allegations of
illegally downloading "My Little Panties #
2."

Digital Sin, Inc. v. Does 1-176, 279 F.R.D. 229, 2012
U.S. Dist. LEXIS 10803, 2012 WL 263491, at *3
(S.D.N.Y. Jan. 30, 2012) (citations omitted and emphasis
added). Another court noted:

the ISP subscriber to whom a certain IP
address was assigned may not be the same
person who used the Internet connection
for illicit purposes . . . By defining Doe
Defendants as ISP subscribers who were
assigned certain IP addresses, instead of
the actual Internet users who allegedly
engaged in infringing activity, Plaintiff's
sought-after discovery has the potential to
draw numerous innocent internet users
into the litigation, placing a burden upon
them that weighs against allowing the
discovery as designed.

SBO Pictures, Inc. v. Does 1-3036, 2011 U.S. Dist.
LEXIS 137361, 2011 WL 6002620, at *3 (N.D.Cal. Nov.
30, 2011) [*13] (citations omitted).

In sum, although the complaints state that IP
addresses are assigned to "devices" and thus by
discovering the individual associated with that IP address
will reveal "defendants' true identity," this is unlikely to
be the case. Most, if not all, of the IP addresses will
actually reflect a wireless router or other networking
device, meaning that while the ISPs will provide the
name of its subscriber, the alleged infringer could be the
subscriber, a member of his or her family, an employee,
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invitee, neighbor or interloper.

c. Indicia of Unfair Litigation Tactics

One moving defendant has provided concrete
evidence of improper litigation tactics employed by
K-Beech. In a sworn declaration, John Doe #16 states the
following:

Upon receipt of the Complaint, I reached
out to Plaintiff and spoke to a
self-described "Negotiator" in an effort to
see if I could prove to them (without the
need for publicly tying my name to the
Complaint) that I had nothing to do with
the alleged copyright infringements. The
Negotiator was offered unfettered
access to my computer, my employment
records, and any other discovery they
may need to show that I was not the
culpable party. Instead, the [*14]
Negotiator refused and was only willing to
settle the Complaint for thousands of
dollars. While the Negotiator said on
October 24, 2011 that he would check to
see if he could come down from the
thousands of dollar settlement amount, the
Negotiator has not responded to two voice
mails that were left on October 25, 2011.
Notably, the Negotiator justified the
settlement amount because, in part, I
would incur legal fees in hiring an
attorney.

K-Beech, Decl. of John Doe #16, at 11-12 , DE [16]
(emphasis added). Significantly, since plaintiff has not
yet been provided with the identities of the moving John
Does, this record exists only because John Doe #16
proactively contacted counsel for K-Beech (who is also
representing Patrick Collins, Inc. in another matter),
rather than await a determination by the Court. John Doe
#16's experience directly mirrors that of defendants in a
separate action by plaintiff K-Beech regarding Gang
Bang Virgins, as well as another action filed by Patrick
Collins, Inc. relating to a film entitled Cuties. See
K-Beech, Inc. v. Does 1-85, 2011 U.S. Dist. LEXIS
124581, at *6 (E.D.Va. Oct. 5, 2011) ("Some defendants
have indicated that the plaintiff has contacted them [*15]
directly with harassing telephone calls, demanding
$2,900 in compensation to end the litigation") and

Patrick Collins, Inc. v. Does 1-58, 2011 U.S. Dist. LEXIS
120235, at *6 (E.D.Va. Oct. 5, 2011) (same); cf. Raw
Films, Ltd. v. Does 1-32, 2011 U.S. Dist. LEXIS 114996,
2011 WL 6182025, at *2 (E.D.Va. Oct. 5, 2011)(same).6

6 In these cases, counsel for K-Beech and
Patrick Collins, Inc. was directed to show cause
why Rule 11 sanctions should not be imposed for
this conduct, but ultimately sanctions were not
imposed.

Remarkably, plaintiff's opposition to John Doe #16's
motion, encompassing 62 pages of material,7 does not
provide any evidentiary response to these sworn
assertions of improper conduct. Rather, counsel attempts
to dismiss this evidence as "mere denials", and
unabashedly argues that "[d]efendant's] assertion that the
negotiations between him and Plaintiff have ended
further supports the need for litigation." Pl's. Mem. In
Opp. at 24, DE [22]. Moreover, K-Beech has filed
"Notices of Settlement and Voluntary Dismissal" as to
three of the John Does in this action. See DE [30], [31]
and [38]. "This course of conduct indicates that the
plaintiffs have used the offices of the Court as an
inexpensive means to gain [*16] the Doe defendants'
personal information and coerce payment from them. The
plaintiffs seemingly have no interest in actually litigating
the cases, but rather simply have used the Court and its
subpoena powers to obtain sufficient information to
shake down the John Does." Raw Films, 2011 U.S. Dist.
LEXIS 114996, 2011 WL 6182025, at *2.

7 Plaintiff K-Beech's rambling motion papers
often lapse into the farcical. In its papers, counsel
for K-Beech equate its difficulties with alleged
piracy of its adult films with those faced by the
producers of the Harry Potter books, Beatles
songs and Microsoft software, and compare its
efforts to collect from alleged infringers of its
rights to the efforts of the FBI to combat child
pornography. Mem. in Opp. at 4, 10, DE [22]. In
an ironic turn, the purveyors of such works as
Gang Bang Virgins, explain how its efforts in this
matter will help empower parents to prevent
minors from watching "movies that are not age
appropriate" by ensuring that viewers must pay
for plaintiffs products, and thereby effectively
notify parents of such activity because "many
parents would surely notice if they showed up on
billing statements." Id. at 7-8. It is difficult to
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accord the plaintiff, which [*17] features "Teen"
pornography on its website, the moral
high-ground in this regard.

In a similar case by plaintiff Patrick Collins filed in
this district, after being granted discovery of the IP
subscribers, counsel for that entity described in motion
papers the intended approach to the John Doe defendants:

Plaintiff requested and was granted
additional time within which to effectuate
service upon the Doe Defendants to
accommodate Plaintiff's need for
obtaining their identifying information, as
well as its further settlement and litigation
strategy. The latter involves Plaintiff
contacting Doe Defendants once their
identities are known and attempting to
reach a settlement with them. In cases
where a settlement cannot be reached,
Plaintiff would then consider the
feasibility of filing suit, and proceed with
service upon those Doe Defendants
against whom it chooses to proceed.

Patrick Collins, Inc. v. Does 1-7, [*18] CV 11-1270
(JG)(RER), Mtn, DE [22], at ¶ 6. On a cold record, this
overview could be viewed as a reasoned approach.
However, when viewed against undisputed experience of
John Doe #16, described above, and findings by other
courts, this suggests an approach that is highly
inappropriate.

DISCUSSION

The Legal Standard

Federal Rule of Civil Procedure 26(d)(1) forbids a
party from seeking discovery "from any source before the
parties have conferred as required by Rule 26(f) except as
"authorized ... by court order." Fed. R. Civ. P. 26(d) (1).
This is generally viewed as requiring a showing of good
cause. See, e.g., Ayyash v. Bank Al--Madina, 233 F.R.D.
325, 326 (S.D.N.Y. 2005). Plaintiffs rely principally upon
the five factor Sony Music test, adopted by the Second
Circuit, which requires the Court to weigh:

(1) [the] concrete[ness of the plaintiff's]
showing of a prima facie claim of
actionable harm, ... (2) [the] specificity of
the discovery request, ... (3) the absence of

alternative means to obtain the
subpoenaed information, ... (4) [the] need
for the subpoenaed information to advance
the claim, ... and (5) the [objecting] party's
expectation of privacy.

Arista Records, LLC v. Doe 3, 604 F.3d 110, 119 (2d Cir.
2010) [*19] (citing Sony Music Entm't Inc. v. Does 1-40,
326 F. Supp. 2d 556, 564-65 (S.D.N.Y. 2004)). This test,
articulated in the context of evaluating a motion to quash,
frames the inquiry in evaluating defendants' motions in
K-Beech. Additionally, plaintiffs correctly note that the
test is also instructive in evaluating the motions for early
discovery.

Element 1: Prima Facie Claim of Actionable Harm

Plaintiffs Malibu and Patrick Collins have set forth
prima facie claims of actionable harm by alleging
ownership of registered, copyrighted works that have
been infringed.8

8 For the purposes of this analysis, it is assumed
that plaintiffs' works are entitled to copyright
protection, though that may be an open question.
See Liberty Media Holdings, LLC v. Swarm
Sharing Hash File, 821 F. Supp. 2d 444, 447 n.2
(D.Mass. 2011) (it is "unsettled in many circuits,
whether pornography is in fact entitled to
protection against copyright infringement").

The situation with K-Beech is far different. K-Beech
does not allege that it has a copyright registration; rather,
it bases its complaint on a copyright application. In
another case in this district, K-Beech v. Doe, CV 11-3331,
2010 U.S. Dist. LEXIS 143728, Magistrate Judge Boyle
denied [*20] K-Beech the precise relief sought in the
instant application based on a failure to allege that its
copyright in the work in that case -- Virgins 4 -- had been
registered. Judge Boyle found:

Section 411(a) of the Copyright Act
"requires copyright holders to register
their works before suing for copyright
infringement." Reed Elsevier, Inc. v.
Muchnick, U.S. , 130 S. Ct. 1237,
1241, 176 L. Ed. 2d 18 (2010) (citing 17
U.S.C.A. § 411(a)). While failure to
register a work does not deprive a federal
court of jurisdiction over an action for
infringement, valid registration is an
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element of an infringement claim.
Although the Second Circuit has not
addressed this specific question, courts in
both the Eastern District of New York and
the Southern District of New York have
held that submission of an application for
copyright registration does not satisfy the
registration precondition of § 411(a).

Order of 9/19/11 at 2-3 (additional quotations and
citations omitted), DE [10]. Judge Boyle denied the
requested discovery, and K-Beech voluntarily dismissed
the case. See DE [12]. I agree with Judge Boyle and find
that K-Beech has not met its burden on this factor.

K-Beech attempted to remedy this [*21] deficiency
by adding conclusory trademark claims to its amended
complaint. The complaint fails to explain in what ways
the illegal downloading and uploading alleged could
possibly cause confusion among consumers, or "hamper
efforts by Plaintiff to protect its reputation" with "the
purchasing public in New York."9 Am. Compl. ¶¶64-67,
DE [18]. K-Beech's citation to dicta in the Supreme
Court's decision in Dastar is unavailing, as that case's
holding undercuts plaintiff's attempt to extend trademark
protection to these facts. Dastar Corp. v. Twentieth
Century Fox Film Corp., 539 U.S. 23, 34, 123 S. Ct.
2041, 156 L. Ed. 2d 18 (2003) ("in construing the
Lanham Act, we have been careful to caution against
misuse or over-extension of trademark and related
protections into areas traditionally occupied by
copyright" (citation omitted)). Even viewed in the most
favorable light, the trademark allegations fail to state a
claim.

9 As K-Beech put its reputation into issue, it is
worth noting that the owner of K-Beech Inc. (and
the apparent inspiration for the K-Beech mark) is
Kevin Beechum. See "Porn studios raided to
ensure adult-only casts," 1/12/07, LA Times at 1.
It appears that this is the same Kevin Beechum
who testified in federal [*22] prosecutions about
his experience vandalizing retail adult video
stores to help extort protection payments from
their owners. See U.S. v. Feinberg, 89 F.3d 333,
335 (7th Cir. 1996); U.S. v. Sturman, 49 F.3d
1275, 1278 (7th Cir. 1995). In those cases,
Beechum described how he hired associates to use
hammers and baseball bats to inflict $10,000 in
damage on a Phoenix adult shop, and negotiated

over a "few more jobs" in Cleveland. Other
evidence established that, following Beechum's
introduction, these same associates, on behalf of
the extortionists, planned to plant remote control
bombs at eight stores in Chicago in furtherance of
the scheme, but that plan failed when, after
successfully attacking one store, a bomb
accidentally went off, killing one of the
coconspirators.

Elements 2: The Specificity of the Discovery Requests

With respect to the specificity of discovery requests,
the Sony Music court explained that this factor requires
that "Plaintiffs' discovery request is also sufficiently
specific to establish a reasonable likelihood that the
discovery request would lead to identifying information
that would make possible service upon particular
defendants who could be sued in federal [*23] court."
Sony Music, 326 F. Supp. 2d at 566. While the discovery
propounded by plaintiffs is specific, for the reasons
discussed above, it does not establish a reasonable
likelihood it will lead to the identity of defendants who
could be sued. See Pacific Century Int'l Ltd. v. Does,
2011 U.S. Dist. LEXIS 124518, 2011 WL 5117424, at *2
(N.D.Cal. Oct. 27, 2011) ("Plaintiff must go beyond the
'limited discovery' that it earlier asserted would lead to
Defendants' identities . . . [p]resumably, every desktop,
laptop, smartphone, and tablet in the subscriber's
residence, and perhaps any residence of any neighbor,
houseguest or other sharing his internet access, would be
fair game. Beyond such an inspection, [the plaintiff]
might require still more discovery, including
interrogatories, document requests and even depositions."
(citations omitted; alterations in original)).

In this regard, the instant matter is factually
distinguishable from the Arista Records decision. In that
case, the sought after discovery involved an Internet
service provider located at a university. Based on that
setting, and at that time, it was almost certain that the end
user at an IP address was a particular individual, rather
than a wireless network. [*24] The instant case involves
broadband Internet service in a largely residential
suburban area at a time when wireless is widely available.
Furthermore, it is alleged that each John Doe in the
instant case downloaded only a single pornographic film.
By contrast, in Arista Records, the plaintiff alleged that a
file sharing folder located at the IP address in question
contained 236 audio files, containing at least a half-dozen

Page 7
2012 U.S. Dist. LEXIS 61447, *20

Case: 1:13-cv-00792 Document #: 48-1 Filed: 06/27/13 Page 31 of 141 PageID #:705



copyrighted songs owned by the plaintiff. Arista Records,
604 F.3d at 122. In fact, in that case, plaintiffs'
investigator was able to "download[] music files from the
user's computer," which is not the case here. Arista
Records LLC v. Does 1-16, 2009 U.S. Dist. LEXIS 12159,
2009 WL 414060, at *1 (N.D.N.Y. Feb. 18, 2009) aff'd
604 F.3d 110 (2d Cir. 2010). Clearly, the level of activity
in Arista Records made it far more likely that the
subscriber to the IP address would have conducted or at
least been aware of the illegal downloading. In sum, it is
not clear that plaintiffs have satisfied this factor.

Element 3: The Absence of Alternative Means

As one court observed, "[b]ecause the transactions in
question occurred online, the defendants have been
elusive and the IP addresses and ISP are the only [*25]
available identifying information. Without the requested
discovery, there are no other measures Plaintiff can take
to identify the personal information for the Doe
defendants." Raw Films, Ltd. v. Does 1-11, 2012 U.S.
Dist. LEXIS 28161, 2012 WL 684763, at *2 (S.D. Cal.
Mar. 2, 2012). Plaintiffs retained a company that
provides forensic investigation services including the
identification of IP addresses using BitTorrent protocol.
See Fieser Decl. ¶¶5-6, DE [3-3]. Since plaintiffs have
only been able to identify IP addresses used for potential
infringement, they have established to the satisfaction of
the Court that there are not alternative means available to
identify the alleged infringers.

Element 4: The Need for Subpoenaed Information to
Advance the Claim

Plaintiffs clearly need identification of the putative
John Does in order to serve process on them and
prosecute their claims. However, not all the information
sought is required to advance the claim. For example, in
addition to names and addresses, plaintiffs seek both the
home telephone numbers and email addresses of the
putative John Does, see Malibu 26, Proposed Order DE
[3-2], information which is clearly not required to
proceed with this action. In particular, [*26] obtaining
the home telephone numbers seems calculated to further
plaintiffs' settlement strategies, discussed above, rather
than advancing their claims by allowing them to effect
service.

Element 5: Defendants' Expectation of Privacy

In Arista Records, the John Doe defendant,

conceding that he had engaged in the alleged improper
downloading, sought to quash the subpoena on First
Amendment grounds. While recognizing the protected
nature of anonymous speech, the Court rejected the
challenge, concluding that the "First Amendment does not
. . . provide a license for copyright infringement." Arista
Records, 604 F.3d at 118. In examining this factor, the
Sony Music court noted "defendants have little
expectation of privacy in downloading and distributing
copyrighted songs without permission." Sony Music, 326
F. Supp. 2d at 566-67. Here it is uncertain -- indeed, it
may be unlikely -- that the subscribers sought to be
identified downloaded the plaintiffs' copyrighted works.
Cf. Pacific Century, 2011 U.S. Dist. LEXIS 124518, 2011
WL 5117424, at *2 (denying discovery to protect
"innocent internet users"). Thus, this Court cannot
conclude with any reasonable certainty that plaintiffs
have overcome the expectation of privacy [*27] by
putative defendants.

Abusive Litigation Tactics Employed by the Plaintiffs

The most persuasive argument against permitting
plaintiffs to proceed with early discovery arises from the
clear indicia, both in this case and in related matters, that
plaintiffs have employed abusive litigations tactics to
extract settlements from John Doe defendants. Indeed,
this may be the principal purpose of these actions, and
these tactics distinguish these plaintiffs from other
copyright holders with whom they repeatedly compare
themselves. See, e.g., K-Beech, Pl. Mem. in Opp. at 3, DE
[22] (arguing that this decision "will affect the rights of
intellectual property holders across all segments of
society"). While not formally one of the Sony Music
factors, these facts could be viewed as a heightened basis
for protecting the privacy of the putative defendants, or
simply grounds to deny the requested discovery on the
basis of fundamental fairness.

In an effort to defend its litigation approach,
K-Beech argues that "Fed.R.Civ.P. 1 requires that Courts
construe the rules to secure the inexpensive determination
of every action." Pl. Mem. in Opp. at 11, DE [22]. This
Court takes the mandate of Rule 1 quite [*28] seriously,
and vigorously encourages efforts by litigants to reduce
litigation costs through settlement. See In re Tobacco
Litig., 192 F.R.D. 90, 95 (E.D.N.Y. 2000) (describing
court's "duty to take affirmative action assisting the
parties in all possible settlement options"). However, in
its argument, plaintiff neglects to observe that Rule 1
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requires that disputes should be resolved in a manner that
is "just, speedy and inexpensive." Fed. R. Civ. P. 1
(emphasis added). In this case, John Doe #16 offered the
plaintiff "unfettered access" to his computer and
employment records demonstrating that he was not at
home at the time of the downloading, yet still finds
himself pressured to settle for thousands of dollars. It
would be difficult to characterize such a resolution as
"just" even if speedy and inexpensive (for the plaintiff).
Cf. On The Cheap, LLC v. Does 1-5011, 280 F.R.D. 500,
2011 U.S. Dist. LEXIS 99831, 2011 WL 4018258, at *4
(N.D.Cal. Sept. 6, 2011) ("plaintiff's desire to enforce its
copyright in what it asserts is a cost-effective manner
does not justify perverting the joinder rules to first create
. . . management and logistical problems . . . and then
offer to settle with Doe defendants so that they [*29] can
avoid digging themselves out of the morass plaintiff is
creating").

Our federal court system provides litigants with
some of the finest tools available to assist in resolving
disputes; the courts should not, however, permit those
tools to be used as a bludgeon. As one court advised
Patrick Collins Inc. in an earlier case, "while the courts
favor settlements, filing one mass action in order to
identify hundreds of doe defendants through pre-service
discovery and facilitate mass settlement, is not what the
joinder rules were established for." Patrick Collins, Inc.
v. Does 1--3757, 2011 U.S. Dist. LEXIS 128029, at *6-7
(N.D.Cal. Nov. 4, 2011).

Given the unopposed, sworn account by John Doe
#16, which dovetails with the experience of defendants in
other actions brought by K-Beech and Patrick Collins, I
find counsel for K-Beech has already engaged in
improper litigation tactics in this matter, and find it
highly probable that Patrick Collins Inc. and Malibu will
likely engage in similar tactics if permitted to proceed
with these mass litigations. Such conduct cannot be
condoned by this Court. This is a persuasive basis to deny
the motions for early discovery, as well as an additional
basis [*30] to grant the motions to quash. See Pacific
Century, 2011 U.S. Dist. LEXIS 124518, 2011 WL
5117424, at *2 (denying discovery on this basis).

It would be unrealistic to ignore the nature of
plaintiffs' allegations -- to wit: the theft of pornographic
films -- which distinguish these cases from garden variety
copyright actions. Concern with being publicly charged
with downloading pornographic films is, understandably,

a common theme among the moving defendants. As one
woman noted in K-Beech, "having my name or
identifying or personal information further associated
with the work is embarrassing, damaging to my
reputation in the community at large and in my religious
community." Mtn to Quash, ¶5, DE [7]. Many courts
evaluating similar cases have shared this concern. See,
e.g., Pacific Century Int'l, Ltd. v. Does 1-37, 282 F.R.D.
189, 2012 U.S. Dist. LEXIS 44368, 2012 WL 1072312, at
*3 (N.D. Ill. Mar. 30, 2012) ("the subscribers, often
embarrassed about the prospect of being named in a suit
involving pornographic movies, settle"); Digital Sin,
2012 U.S. Dist. LEXIS 10803, 2012 WL 263491, at *3
("This concern, and its potential impact on social and
economic relationships, could compel a defendant
entirely innocent of the alleged conduct to enter an
extortionate settlement") [*31] SBO Pictures, 2011 U.S.
Dist. LEXIS 137361, 2011 WL 6002620, at *3
(defendants "whether guilty of copyright infringement or
not-would then have to decide whether to pay money to
retain legal assistance to fight the claim that he or she
illegally downloaded sexually explicit materials, or pay
the money demanded. This creates great potential for a
coercive and unjust 'settlement'" ). This consideration is
not present in infringement actions involving, for
example, popular music downloads. See Arista Records,
604 F.3d at 122, ("Teenagers and young adults who have
access to the Internet like to swap computer files
containing popular music . . . The swappers . . . are
ignorant or more commonly disdainful of copyright."
(quoting In re Aimster Copyright Litig., 334 F.3d 643,
645 (7th Cir. 2003))).

The Federal Rules direct the Court to deny discovery
"to protect a party or person from annoyance,
embarrassment, oppression, or undue burden or expense."
Fed. R. Civ. P. 26(c)(1). This situation cries out for such
relief.

Joinder is Inappropriate

In opposing the motions to quash, K-Beech relies
heavily on the "swarm joinder" theory championed by
plaintiffs here and elsewhere. Rule 20 governs the
permissive joinder of parties and [*32] states that
defendants may be joined in one action where a plaintiff
states a right to relief "arising out of the same transaction,
occurrence, or series of transactions or occurrences" and
"any question of law or fact common to all defendants
will arise in the action." Fed. R. Civ. P. 20 (a) (2) (A) &
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(B). The argument is that every user who participates in
the "swarm" is acting in concert to violate plaintiffs'
copyrights.

Highly questionable factual assumptions underlie
plaintiffs' contention that these cases satisfy the Rule 20
requisites for joinder. By way of example, Plaintiffs
assert that the John Does were "acting in concert with
each other," "working together", and "directly interacted
and communicated with other members of that swarm."
See, e.g., Malibu 26, Compl. ¶¶ 10, 33, 34. Much of the
BitTorrent protocol operates invisibly to the user -- after
downloading a file, subsequent uploading takes place
automatically if the user fails to close the program.
Exhibit D to the complaints, which allegedly documents
the "interactions" between defendants, is a page of
machine instructions which clearly demonstrate that the
user plays no role in these interactions. Indeed, "[t]he
bare [*33] fact that Doe clicked on a command to
participate in the BitTorrent Protocol does not mean that
they were part of the downloading by unknown hundreds
or thousands of individuals across the country or across
the world." Hard Drive Prods., Inc. v. Does 1-188, 809 F.
Supp. 2d 1150, 1163 (N.D. Cal. 2011).

Moreover, the dates of downloading provided in the
complaints -- which are often weeks or months apart --
further undermine the allegation that all of the John Does
were part of a single swarm. Thus, even assuming that the
John Does are the actual infringers, the assertion that
defendants were acting in concert rests upon a thin reed.
See generally Raw Films, Ltd. v. Does 1-32, 2011 U.S.
Dist. LEXIS 149215, 2011 WL 6840590, at *2 (N.D.Ga.
Dec. 29, 2011) (stating that the "differing dates and times
of each Defendant's alleged sharing do not allow for an
inference that the Defendants were acting in concert");
Raw Films, Ltd. v. Does 1-32, 2011 U.S. Dist. LEXIS
114996, 2011 WL 6182025 at *2 (E.D.Va. 2011)
(conduct over a three month time span was "insufficient
to meet the standards of joinder set forth in Rule 20"). I
find that plaintiffs have not satisfied the requirement of
establishing that defendants participated in the same
"transaction" or "occurrence" [*34] within the meaning
of Rule 20.

Alternatively, because joinder is permissive, this
Court retains the discretion to sever under Rules 20(b),
21, and 42 (b). See Third Degree Films v. Does 1-131,
280 F.R.D. 493, 2012 U.S. Dist. LEXIS 26617, 2012 WL
692993, at *3 (D. Ariz. Mar. 1, 2012). In determining

whether to exercise that discretion, the court should
"examine whether permissive joinder would comport
with the principles of fundamental fairness or would
result in prejudice to either side." On the Cheap, 2011
U.S. Dist. LEXIS 99831, 2011 WL 4018258, at *2
(quoting Coleman v. Quaker Oats Co., 232 F.3d 1271,
1296 (9th Cir. 2000)). "Courts may also consider factors
such as the motives of the party seeking joinder and
whether joinder would confuse and complicate the issues
for the parties involved." SBO Pictures, 2011 U.S. Dist.
137361, 2011 WL 6002620, at *3.

Plaintiffs identify two common questions of fact in
these actions: the plaintiffs' ownership of copyrights, and
the workings of BitTorrent. By contrast, the half-dozen
moving defendants, even at this preliminary stage, have
raised a panoply of individual defenses, including age,
religious convictions, and technological savvy;
misidentification of ISP accounts; the kinds of WiFi
equipment and security software [*35] utilized; and the
location of defendant's router. The individualized
determinations required far outweigh the common
questions in terms of discovery, evidence, and effort
required. Thus, swarm joinder complicates these actions,
resulting in waste of judicial resources.

Plaintiffs tout the fact that "joinder in BitTorrent
copyright infringement cases has been thoroughly
analyzed in forty reported opinions and has been
permitted in district courts across the country." K-Beech,
Mem. in Opp. at 1, DE [25]. However, due to plaintiffs'
litigation strategy, which includes avoiding review on the
merits except at a preliminary, ex parte stage, these
determinations were made without any factual record by
judges unaware of the highly individualized, fact specific
defenses raised on the motions to quash, or evidence of
strong-arm tactics, both of which strongly militate against
allowing joinder in these mass actions.

On this issue, one court has observed:

In addition to the Rule 20(a)(2) criteria,
the court has a parallel duty to ensure that
permissive joinder "would comport with
the principles of fundamental fairness or
would [not] result in prejudice to either
side. The court also has discretion [*36]
to sever an action when joinder would
confuse and complicate the issues for all
parties involved. It is likely that
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Defendants would assert different factual
and legal defenses, and would identify
different witnesses. Case management and
trial . . . would be inefficient, chaotic, and
expensive. Joining Defendants to resolve
what at least superficially appears to be a
relatively straightforward case would in
fact transform it into a cumbersome
procedural albatross. These difficulties
would place tremendous burden on
Defendants as well. To provide two
illustrative examples, each Defendant
would have the right to be present at every
other Defendant's depositions--a
thoroughly unmanageable and expensive
ordeal. Similarly, pro se Defendants, who
most likely would not e-file, would be
required to serve every other Defendant
with a copy of their pleadings and other
submissions throughout the pendency of
the action at substantial cost. The court
cannot permit a case to proceed in this
manner.

Pacific Century, 2011 U.S. Dist. LEXIS 124518, 2011 WL
5117424, at *3 (quotations and citations omitted). As
such, I find that principles of fundamental fairness and
judicial economy dictate that permissive joinder not be
allowed in [*37] these cases.

By Pursuing Mass Actions, Plaintiffs Improperly
Avoid Payment of Filing Fees

The payment of court filing fees is mandated by
statute. Specifically, the "district court shall require the
parties instituting any civil action, suit or proceeding in
such court, whether by original process, removal or
otherwise, to pay a filing fee of $350." 28 U.S.C.
§1914(a). Of that amount, "$190 shall be deposited into a
special fund of the Treasury to be available to offset
funds appropriated for the operation and maintenance of
the courts of the United States." 28 U.S.C. §1931(a).

In multidistrict cases considering severance of cases,
courts have noted that the filing fee has:

two salutory purposes. First, it is a
revenue raising measure. . . Second,
§1914(a) acts as a threshold barrier, albeit
a modest one, against the filing of

frivolous or otherwise meritless lawsuits.
Had each plaintiff initially instituted a
separate lawsuit as should have occurred
here, a fee would have been collected for
each one. . . . Thus, the federal fisc and
more particularly the federal courts are
being wrongfully deprived of their due. By
misjoining claims, a lawyer or party need
not balance the payment of the [*38]
filing fee against the merits of the claim or
claims.

In re Diet Drugs, 325 F. Supp. 2d 540, 541-42 (E.D. Pa.
2004); see also In re Seroquel Prods. Liability Litig.,
2007 U.S. Dist. LEXIS 17603, 2007 WL 737589, at *2-3
(M.D. Fla. Mar. 7, 2007) (denying reduction of filing
fees, noting the burden on the court and the "gatekeeping
feature of a filing fee").

Several courts in similar cases involving BitTorrent
protocol have also recognized the effect of a
countenancing a single filing fee. One court described the
"common are of the plaintiffs' litigating tactics" in these
cases:

...these mass copyright infringement
cases have emerged as a strong tool for
leveraging settlements--a tool whose
efficacy is largely derived from the
plaintiffs' success in avoiding the filing
fees for multiple suits and gaining early
access en masse to the identities of alleged
infringers.

Pacific Century, 2012 U.S. Dist. LEXIS 44368, 2012 WL
1072312, at *3. Thus, the plaintiffs file a single case, and
pay one filing fee, to limit their expenses as against the
amount of settlements they are able to negotiate.
Postponing a determination on joinder in these cases
"results in lost revenue of perhaps millions of dollars
(from lost filing fees) and only encourages plaintiffs
[*39] in copyright actions to join (or misjoin) as many
doe defendants as possible." K-Beech, Inc. v. John Does
1-41, 2012 U.S. Dist. LEXIS 31803, 2012 WL 773683, at
*5 (S.D. Tex. 2012).

In the four cases before this Court, plaintiffs have
improperly avoided more than $25,000 in filing fees by
employing its swarm joinder theory. Considering all the
cases filed by just these three plaintiffs in this district,
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more than $100,000 in filing fees have been evaded. If
the reported estimates that hundreds of thousands of such
defendants have been sued nationwide, plaintiffs in
similar actions may be evading millions of dollars in
filing fees annually. Nationwide, these plaintiffs have
availed themselves of the resources of the court system
on a scale rarely seen. It seems improper that they should
profit without paying statutorily required fees.

CONCLUSION

Because K-Beech has failed to allege a valid cause of
action, and for all the other reasons set forth herein, the
motions to quash in K-Beech, CV 11-3995, DE [7], [13],
[14], [16], [17], [34], are hereby GRANTED.

For all of the reasons set forth herein, the Court is
not inclined to grant the broad early discovery sought by
Malibu and Patrick Collins. At the same time, these
[*40] plaintiffs are allegedly the owners of copyrighted
works who should not be left without any remedy. Given
the record in this case, however, this must be done in a
fashion that will ensure that the rights of all parties are
adequately protected. Thus, the Court is prepared to grant
these plaintiffs limited early discovery, to wit: the names
and addresses (not email addresses or phone numbers) of
only the subscribers designated as John Doe 1 in Malibu
26, Malibu 11, and Patrick Collins. Following service of
subpoenas, under the terms and conditions set forth
below, the identifying information will be provided to
plaintiffs at a status conference, with each John Doe 1
present, giving them an opportunity to be heard, to obtain
counsel and, if appropriate, request appointment of
counsel from this Court's pro bono panel.

Plaintiffs' motions for leave to serve third-party
subpoenas prior to a Rule 26(f) conference, Malibu 26,
CV 12-1147, DE [3], Malibu 11, CV 12-1150, DE [3],
and Patrick Collins, CV 12-1154, DE [3], are
GRANTED ONLY to the following extent:

(1) Plaintiffs in Malibu 26, Malibu 11
and Patrick Collins may serve subpoenas
pursuant to Rule 45 of the Federal Rules
of Civil Procedure [*41] on the ISPs to
obtain the name, address, and Media
Access Control address for each
Defendant designated as John Doe 1 in
each action to whom the ISP assigned an
IP address. Under no circumstances are
plaintiffs permitted to seek or obtain the

telephone numbers or email addresses of
these individuals, or to seek or obtain
information about any potential John Doe
defendant other than John Doe 1.
Plaintiff's counsel is directed to attach a
copy of this Order to the subpoena.

(2) Within seven days of service of
each subpoena, the ISPs shall reasonably
attempt to identify each John Doe 1 and
provide him or her with a copy of the
subpoena and this Order. If any of the
ISPs are unable to determine, to a
reasonable degree of technical certainty,
the identity of the user of a particular IP
address, it shall so notify Plaintiff's
counsel.

(3) The ISPs shall have twenty-one
(21) days from the service of the subpoena
to move to quash or otherwise object to
the subpoena. Each potential defendant
shall have fourteen (14) days from receipt
of the subpoena from the ISP to move to
quash or otherwise object to the subpoena.

(4) Absent any motion to quash or
objection, the ISPs shall produce the
information [*42] sought to the Court,
not to the Plaintiff within twenty-one
(21) days after notifying each Defendant
pursuant to paragraph (2) above. Said
submission shall be made ex parte and
under seal. Said information will be
provided to counsel for plaintiffs at a
status conference to be scheduled by the
Court.

(5) Plaintiff may only use the
information disclosed pursuant to the
subpoenas for the purpose of protecting
and enforcing Plaintiffs' rights as set forth
in the Complaint.

REPORT AND RECOMMENDATION TO THE
DISTRICT JUDGES

For all of the reasons set forth herein, it is
respectfully recommended as follows:
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1. That the complaints in Malibu 26,
Malibu 11 and Patrick Collins be
dismissed, sua sponte and without
prejudice, as to all defendants other than
the individual designated as John Doe 1 in
each action;

2. That the complaint in K-Beech be
dismissed, sua sponte and without
prejudice, in its entirety; and

3. That plaintiffs and their counsel in
all four actions be directed that any future
actions of a similar nature in this district
be filed as separate actions as against each
John Doe defendant, so as to avoid unfair
outcomes, improper joinder and waste of
judicial resources, and to ensure the [*43]
proper payment of filing fees. See, e.g.,
DIRECTV, Inc. v. Armellino, 216 F.R.D.
240, 241 (E.D.N.Y. 2003) (Spatt, J.)
("plaintiff is advised that all future claims
of this nature must be instituted separately
against individual defendants"), (citing
CSC Holdings Inc. v. Tack, CV 00-3555

(E.D.N.Y. June 16, 2000) (Seybert, J.)).

A copy of this Order and Report and
Recommendation is being sent to counsel for the
plaintiffs by electronic filing on the date below. Any
objections to the Report and Recommendation portion
must be filed with the Clerk of the Court within 14 days.
See 28 U.S.C. §636 (b)(1); Fed. R. Civ. P. 72; Fed. R.
Civ. P. 6(a) and 6(d). Failure to file objections within this
period waives the right to appeal the District Court's
Order. See Ferrer v. Woliver, 2008 U.S. App. LEXIS
24018, 2008 WL 4951035, at *2 (2d Cir. Nov. 20, 2008);
Beverly v. Walker, 118 F.3d 900, 902 (2d Cir. 1997);
Savoie v. Merchants Bank, 84 F.3d 52, 60 (2d Cir. 1996).

Dated: Central Islip, New York

May 1, 2012

/s/ Gary R. Brown

GARY R. BROWN

United States Magistrate Judge
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OPINION

ORDER AND OPINION AND REPORT and
RECOMMENDATION

These cases are but a few of the thousands of mass
copyright infringement cases filed across the country by
purveyors of pornographic films. These actions are filed
against "John Doe" defendants accused of using
peer-to-peer technology to illegally download
copyrighted files from the Internet.

This Order addresses two issues that are presented in
all or many of the cases captioned above. First, the
Plaintiffs have joined multiple John Doe defendants,
some of whom have moved to dismiss or sever for [*3]
improper joinder. Second, in many of these cases, certain
subpoenas were authorized and issued, and there are
challenges to the scope of those subpoenas.

I. JOINDER

A. Generally

A number of the John Does have raised the issue of
whether it is legally proper for the Plaintiffs to have
joined multiple defendants in a single case. The basics of
joinder are governed by the Federal Rules of Civil
Procedure. Defendants may be joined in a single action if:

"(A) any right to relief is asserted against them jointly,
severally, or in the alternative with respect to or arising
out of the same transaction, occurrence, or series of
transactions or occurrences; and (B) any question of law
or fact common to all defendants will arise in the action."
FRCP 20(a)(2). This essentially requires claims asserted
against joined parties to be "logically related." Benitez v
American Standard Circuits Inc., 678 FSupp2d 745, 769
(ND Ill 2010); Disparte v Corporate Executive Bd., 223
FRD 7, 10 (DDC 2004). This is a flexible test, and courts
seek the "broadest possible scope of action." Lane v
Tschetter, 2007 U.S. Dist. LEXIS 49524, 2007 WL
2007493 at *7 (DDC) (quoting UMW v Gibbs, 383 U.S.
715, 724, 86 S. Ct. 1130, 16 L. Ed. 2d 218 (1966)).

The purpose of joinder under Rule 20 [*4] is "to
promote trial convenience and expedite the final
resolution of disputes, thereby preventing multiple
lawsuits, extra expense to the parties, and loss of time to
the court as well as the litigants appearing before it."
West Coast Productions, Inc. v Does 1-5,829, 275 FRD 9,
15 (DDC 2011) (quoting M.K. v Tenet, 216 FRD 133,
137 (DDC 2002)). The two prongs of Rule 20(a) are thus
"liberally construed in the interest of convenience and
judicial economy ... in a manner that will secure the just,
speedy, and inexpensive determination of the action."
Spaeth v Michigan State University College of Law, 845
FSupp2d 48, 53 (DDC 2012) (quoting Davidson v
District of Columbia, 736 FSupp2d 115, 119 (DDC
2010)). Indeed, "the impulse is toward entertaining the
broadest possible scope of action consistent with fairness
to the parties; [and] joinder of claims, parties, and
remedies is strongly encouraged." United Mine Workers
of America v Gibbs, 383 US 715, 724, 86 S. Ct. 1130, 16
L. Ed. 2d 218 (1966).

The breadth of permissive joinder is not unlimited.
For example, the fact that defendants allegedly violated
the same trademark does not mean that the plaintiff's
claim against them arose out of the same transaction or
occurrence. [*5] SB Designs v Reebok International Ltd.,
305 FSupp2d 888 (ND ILL 2004). Compare, Androphy v
Smith & Nephew Inc., 31 FSupp2d 620 623 (ND Ill
1998)(same, patent infringement); Direct TV Inc v
Collins, 244 FRD 408 (SD Ohio 2007)(downloading
same encrypted satellite signal not justify joinder where
defendants did not act in concert with each other);
Bridgeport Music Inc. v 11C Music, 202 FRD 229 (DC
Tenn 2001)(infringement of copyrighted music); Golden
Scorpio Corp. v Steel Horse Bar & Grill, 596 FSupp2d
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1282 (D Ariz 2009)(joinder not allowed against 12
restaurants using trademark "Steel Horse" in businesses
across the country in trademark infringement case,
because the acts of infringement were separate and
distinct). These cases make clear that alleging the same
type of harm is not enough to justify joinder, because
each act of infringement is a separate occurrence. There
must be more.

Even if joinder is appropriate, Rule 20(b) provides
that "[t]he court may issue orders--including an order for
separate trials--to protect a party against embarrassment,
delay, expense, or other prejudice that arises from
including a person against whom the party asserts no
claim and who asserts no claim [*6] against the party."
FRCP 20(b).

Misjoinder occurs when the "preconditions of
permissive joinder set forth in Rule 20(a) have not been
satisfied." Walgreen Co. v Networks - USA V, Inc., 2012
U.S. Dist. LEXIS 178845, 2012 WL 6591810 at *1 (ND
Ill); Disparte, 223 FRD at 12 (citations omitted); Malibu
Media LLC v John Does 1-14, 2012 U.S. Dist. LEXIS
143378, 2012 WL 6115653 at *6 (ND Ind). The trial
court has broad discretion under the Rules governing
joinder and severance. Chavez v Illinois State Police, 251
F3d 612, 632 (7th Cir 2001); Otis Clapp & Son, Inc. v
Filmore Vitamin Co., 754 F2d 738, 743 (7th Cir 1985).
The focus is on judicial economy and avoiding prejudice
to the litigants. Id.

Federal Rule of Civil Procedure 21 states that
"[m]isjoinder of parties is not a ground for dismissing an
action" and the court may remedy improper joinder by
"drop[ping]" a party and severing the claim against that
party. FRCP 21. The remedy for misjoinder therefore
creates separate actions containing the same claims
against the dropped defendant. See Bailey v Fulwood, 780
FSupp2d 20, 26 (DDC 2011); In re Brand-Name
Prescription Drugs Antitrust Litigation, 264 FSupp2d
1372, 1376 (JPML 2003) ("[S]everance of claims under
Rule 21 results in the creation of separate [*7] actions.").

Given that joinder and severance are interrelated,
courts have read Rule 21 in conjunction with Rule 42(b),
which allows the court to sever claims in order to avoid
prejudice to any party. Tenet, 216 FRD at 138; see also
FRCP 42(b) ("For convenience, to avoid prejudice, or to
expedite and economize, the court may order a separate
trial of one or more separate issues, claims, cross claims,
counterclaims, or third-party claims."). Consequently, in

addition to the two requirements of Rule 20(a)(2), courts
also consider whether joinder would prejudice any party
or result in needless delay. See Lane v Tschetter, 2007
U.S. Dist. LEXIS 49524, 2007 WL 2007493, at *7
(DDC); Tenet, 216 FRD at 138.

B. BitTorrent Generally

A better understanding of BitTorrent is needed in
order to assess the joinder question. 1 The BitTorrent
protocol was developed by the Department of Defense as
a means of communication in the event normal
communications were disrupted. If Person A wants to
communicate with Person B, but the direct link between
them has been broken, BitTorrent allows A to
communicate with B over the internet by going through
others who have their own links to B, so the disrupted
direct link does not prevent communication [*8] between
A and B.

1 For this Order, I have relied on numerous other
courts' explanations of the BitTorrent protocol
and the manner in which members of a swarm
interact with each other. In particular, I have
found particularly helpful Judge Randon's
discussion in Patrick Collins Inc. v John Does
1-21, 282 F.R.D. 161, 2012 WL 1198040 at 4-5
(ED Mich). The IT staff of the Court has also
been extraordinarily helpful. That said, any errors
in comprehension or terminology are mine alone.

Obviously, BitTorrent has many legitimate purposes.
In recent years, however, it has been used for nefarious
purposes such as sharing of music and movies and other
copyrighted material without regard for copyright laws.
Such is the situation in the cases now before the Court,
wherein each John Doe defendant is alleged to have used
BitTorrent to infringe on the Plaintiffs' copyrights to
various adult movies.

As is pertinent here, the process begins with one
person who has obtained a copy of a copyrighted movie
and wishes to share it. Instead of sharing it directly, this
first person -- known as the "seeder" -- downloads the
movie into BitTorrent. In turn, BitTorrent breaks the
movie into smaller pieces, often thousands of them. [*9]
A "tracker," which is a permanent server on the internet
that coordinates file distribution, assigns to the movie
itself and to each different piece of the movie a unique
identifying number, consisting of dozens of
randomly-generated letters and numbers, known as a
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Hash identifier. The tracker distributes the pieces of the
movie to BitTorrent "clients," the term used for
BitTorrent once installed on a specific computer. Once
this is done, the "seeder" is no longer necessary for the
sharing process.

Information about the tracker and the movie is
maintained on a "torrent" file. A user who wants to obtain
the movie must have BitTorrent installed on his
computer. He accesses the torrent file, and BitTorrent
automatically connects to the tracker. The tracker
responds by providing to the BitTorrent client a list of
"peers" who have the various pieces of the movie. The
BitTorrent client then connects to those peers and begins
downloading pieces of the movie from them. Soon, an
entire movie is assembled. Using the Hash identifiers,
BitTorrent compares this newly-assembled movie to the
original movie to make certain that all the pieces have
been received and that all are correct and not corrupted.
[*10] At that point, the download is complete and the
user has a completely viewable copy of the movie.

The people who participate in BitTorrent sharing are
called "peers," and cumulatively the peers are referred to
as a "swarm." The purpose of a swarm is to share a
particular torrent file. Once a client downloads a
particular file, the client becomes a peer and hence a
member of the swarm. As long as a peer continues to run
BitTorrent, sharing continues. A peer need not do
anything at all to share with future clients who visit the
torrent site; as long as the program is not disabled, his
BitTorrent client continually and automatically shares the
piece[s] of the movie when so directed by the tracker.

C. DISCUSSION

Courts across the country are divided over the
propriety of joining in a single case numerous John Doe
defendants, each of whom is alleged to have participated
in a single BitTorrent swarm. See cases cited in Malibu
Media v Does 1-14, 2012 U.S. Dist. LEXIS 143378, 2012
WL 6115653 (ND Ind) at *6; and Malibu Media LLC v
John Does 1-54, 2012 U.S. Dist. LEXIS 103390, 2012
WL 3030302 (D Col). I have reviewed all of the cases
cited by those two courts, as well as many more, and I
find most persuasive the cases concluding that joinder is
improper [*11] under the circumstances presented in the
cases now before this Court.

Some of these cases found joinder improper because
the complaint contained only allegations that the

defendants participated in a common swarm; these courts
believed that this was insufficient to support a finding
that their alleged conduct arose out of the same
transaction, occurrence, or series of transactions or
occurrences as Rule 20 requires. See, for example,
Pacific Century International v Does 1-31, 2012 U.S.
Dist. LEXIS 82796, 2012 WL 2129003 at *3(ND Ill).

Other cases in which the complaint included more
specific allegations also declined joinder. For example, in
In re BitTorrent Adult Film Copyright Infringement
Cases, 2012 U.S. Dist. LEXIS 61447, 2012 WL 1570765
at *11 (EDNY), the Court found that the allegations of the
complaint were insufficient to show that the anonymous
defendants had shared file bits with each other. See also,
SBO Pictures Inc. v Does 1-57, 2012 U.S. Dist. LEXIS
56578, 2012 WL 1415523 at *2 (D Md) (no joinder
where no allegation that any defendant shared file pieces
directly with another); Hard Drive Productions Inc. v
Does 1-188, 809 FSupp2d 1150, 1164 (ND Cal 2011) (no
concerted action where no pleading that any particular
defendant shared plaintiff's work with any [*12] other
particular defendant).

Using these cases as a guide, it is apparent that there
is no right or wrong answer that applies across the board
to all cases. Rather, the propriety of joinder depends on
the specific allegations of the complaint and whether
those allegations meet Rule 20's requirements that the
transactions be logically related, showing that the
defendants acted "in concert" with each other, and that
there be a common question of law or fact.

In the instant cases, the Complaints each include
boilerplate language from Rule 20: the infringements are
alleged to have been "part of a series of transactions,
involving the exact same torrent file containing ...
Plaintiff's copyrighted Works, and was accomplished by
the Defendants acting in concert with each other, and ...
there are common questions of law and fact."

In support of this boilerplate language, the
complaints include more specific allegations based on
what Plaintiffs' various investigations revealed. Each of
the complaints allege as follows. Each Doe installed a
BitTorrent client onto his computer and then accessed the
torrent file and copied a piece of the Work. On certain
dates, each Doe's computer connected to the [*13]
investigator's computer to transmit a full copy or a part of
a file identified by the Hash identifier. The Plaintiff's
investigator then "reassembled" the pieces which resulted
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in a fully playable motion picture identical or
substantially similar to the Work. This, says the
complaints, shows that each Doe participated in the same
swarm and communicated directly with other members of
that swarm.

The flaw in this analysis is the final statement. The
summary of the investigator's reports (attached to the
complaints) reveals that each one of the Does' computers
showed exactly the same unique Hash identifier. If that is
true, then "reassembly" of all those files could not
possibly result in the creation of a full version of the
Work. It would instead result in either 9 copies of the
same piece or 9 copies of the entire Work. All it suggests
is that (1) at some point in time each Doe's client
downloaded the Work or part of the Work and (2) on
various dates each Doe's client shared that Work or piece
of the Work with the investigator. Hence, the allegations
of the complaints, as supplemented by exhibits, are
inconsistent with the boilerplate allegation that the Does,
or their computers ever [*14] communicated with each
other. At best, this simply amplifies the statement that the
Does were part of the same swarm, insufficient to support
joinder.

Moreover, the dates on which the Does allegedly
downloaded were often weeks or even months apart. In
not one of these cases are there 2 Does whose downloads
to the investigator occurred on the same date. This further
undermines any allegation that the Does acted "in
concert." See, Raw Films, Ltd. v Does 1-32, 2011 U.S.
Dist. LEXIS 114996, 2011 WL 6840590 at *2 (ND Ga).

The exhibits to the Complaints negate any inference
that might be drawn from the boilerplate allegations that
the Does' acts were part of the same transaction. Instead
they show that each Doe defendant's computer
communicated via BitTorrent with the investigator's
computer on different dates over the course of weeks or
months and that at some prior time each of the Does had
downloaded the same movie. Despite the boilerplate
language, what we have in each case are a number of
separate and discrete transactions in which computers
owned by various unrelated individuals used the same
software to access the same internet file and, at a
different time, their computers talked via BitTorrent to
the same person. [*15] These are no more the "same
transactions" than would be the case if a multiple people
used credit cards on different dates to buy an identical
product from Amazon.com.

But could the claims against these Does be deemed
to arise from the same "series of transactions" so that
Rule 20 would nonetheless authorize permissive joinder?
None of the cases reviewed by the Court would justify
such a conclusion, and in fact such a holding would
invalidate decades of precedent in patent, copyright and
trademark litigation. If the same defendant repeatedly
infringes, then all of those acts of infringement may be
joined as a "series." If different parties infringe, there is
no basis for joinder simply because they infringe the
same copyright, patent or trademark.

Even if I were to have concluded that joinder was
proper, under Rules 20(b), 21 and 42(b), this Court
retains the discretion to sever the claims against the
various Doe defendants. See, In re BitTorrent Cases,
2012 U.S. Dist. LEXIS 61447, 2012 WL 1570765 at *11
(EDNY), citing Third Degree Films v Does 1-131, 280
F.R.D. 493, 2012 WL 692993 at *3 (D Ariz). That
discretion is bounded by principles of fundamental
fairness and is to be guided with an eye to preventing
prejudice to either side. [*16] In re BitTorrent Cases,
2012 U.S. Dist. LEXIS 61447, 2012 WL 1570765 at *11;
Pacific Century Intern. Ltd. V Does 1-101, 2011 U.S.
Dist. LEXIS 124518, 2011 WL 5117424 at *3. Courts
may also consider factors such as the motives of the
parties and whether joinder would confuse or complicate
the issues. SBO Pictures v Does 1-3036, 2011 U.S. Dist.
LEXIS 137361, 2011 WL 6002620 at *3.

While there will undoubtedly be some common
questions of fact, the common questions are far
outweighed by the panoply of individual defenses raised
by the Does in these cases. These defenses include
challenges to the reliability of the Plaintiffs' investigatory
techniques, questions about personal jurisdiction, limits
imposed by the First Amendment, lack of computer
savvy, and misidentification of the actual peer. These
defenses far outweigh the common questions in terms of
discovery and presentation of evidence. There is no
question that joinder has necessitated the expenditure of a
great deal of judicial resources. As one court has noted,

It is likely that Defendants would assert
different factual and legal defenses, and
would identify different witnesses. Case
management and trial ... would be
inefficient, chaotic, and expensive. Joining
Defendants to resolve what at least
superficially appears [*17] to be a
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relatively straightforward case would in
fact transform it into a cumbersome
procedural albatross. These difficulties
would place tremendous burden on
Defendants as well. To provide two
illustrative examples, each Defendant
would have the right to be present at every
other Defendant's depositions--a
thoroughly unmanageable and expensive
ordeal. Similarly, pro se Defendants, who
most likely would not e-file, would be
required to serve every other Defendant
with a copy of their pleadings and other
submissions throughout the pendency of
the action at substantial cost. The court
cannot permit a case to proceed in this
manner.

Pacific Century, 2011 U.S. Dist. LEXIS 124518, 2011 WL
5117424 at *3, cited in In re BitTorrent Cases, 2012 U.S.
Dist. LEXIS 61447, 2012 WL 1570765 at *12.

In the seven multi-defendant cases in the Peoria
Division of the Central District of Illinois, the Plaintiffs
paid $2450 in filing fees. In those same seven cases, there
are 97 John Doe defendants. Had these cases been filed
as single defendant cases, the Plaintiffs would have paid
nearly $34,000 in filing fees. 2 28 USC §1914(a). As one
court has noted, this joinder strategy has wrongfully
deprived the federal courts of their statutory due. In re
Diet Drugs, 325 FSupp2d 540, 541-42 (ED Pa 2004)
[*18] , cited in In re BitTorrent Cases, 2012 U.S. Dist.
LEXIS 61447, 2012 WL 1570765 at *12.

2 There are more of these cases pending in the
other divisions of this Court, so the actual fiscal
impact on this District as a whole is even more
substantial.

A number of courts in BitTorrent cases have
recognized the effect of joinder on the court as well as on
the John Doe defendants:

... these mass copyright infringement
cases have emerged as a strong tool for
leveraging settlements--a tool whose
efficacy is largely derived from the
plaintiffs' success in avoiding the filing
fees for multiple suits and gaining early
access en masse to the identities of alleged

infringers.

Pacific Century, 2011 U.S. Dist. LEXIS 124518, 2011 WL
5117424 at *3, cited in In re BitTorrent Cases, 2012 U.S.
Dist. LEXIS 61447, 2012 WL 1570765 at *12 that has
been demonstrated in a number of the cases pending here.
For example, in case 12-1188, 24 of the original 34 Does
have now been voluntarily dismissed, presumably
because they have paid some amount to settle the claim
before their names were linked to pornography.

E. Recommendation

For all of these reasons, I conclude that principles of
fundamental fairness and judicial economy dictate that
permissive joinder not be allowed and [*19] that the
Plaintiffs' claims against multiple defendants be severed
from the first-named remaining 3 defendant. I therefore
RECOMMEND that the Plaintiffs claims be dismissed
without prejudice as to all defendants except one
individual John Doe in each case, as shown in the
following chart:

Case No. 12-1188 Malibu Media v.
Does 1-34 John Doe #1

Case No. 12-1189 Malibu Media v.
Does 1-7 John Doe #4

Case No. 12-1280 Malibu Media v.
Does 1-9 John Doe #2

Case No. 12-1281 Patrick Collins v.
Does 1-7 John Doe #2

Case No. 12-1341 Third Degree Films v.
Does 1-24 John Doe #1

Case No. 12-1342 Malibu Media v. John
Does 1-12 John Doe #1

Case No. 12-1493 Malibu Media v.
Does 1-4 John Doe #1

3 Plaintiffs have settled with many of the John
Does, so not every case has a John Doe #1
remaining. The John Does shown in the chart are
the lowest-numbered Does remaining in each
case.

I further recommend that the Plaintiffs above and
their counsel be directed that any future actions of a
similar nature filed in the Peoria Division of the Central
District of Illinois be filed as separate actions against
each John Doe.
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II. SCOPE OF SUBPOENAS

In each of these lawsuits, Plaintiffs were unable to
identify the alleged infringers [*20] in any way other
than by their IP addresses. They were therefore sued as
John Does. Immediately upon the filing of the
complaints, each of the Plaintiffs filed ex parte motions
seeking leave to conduct discovery before a Rule 16
conference was held. They asked for issuance of
subpoenas to the Internet Service Providers (ISPs) that
provided internet service to these John Does. Through
these subpoenas, Plaintiffs would be able to learn enough
about the identities of the John Does to effect service on
them. Subpoenas were authorized. See Order (Doc. #5).

The Order required that the ISP notify its account
holders (the John Doe Defendants herein) of the
subpoena before it released any information to the
Plaintiff. As a result of that notice, a number of the Doe
defendants have filed various challenges to the scope of
the subpoenas that were authorized to be served on the
ISPs. Specifically, the challenge addressed in this Order
is based on the underlying purpose of the subpoenas: to
enable Plaintiff to learn the identity of the John Does and
obtain service of process on them. For that purpose, the
Does assert that the release by the ISP of any information
other than their names and geographic [*21] addresses is
unnecessary.

I agree that there is no need for Plaintiffs to obtain a
telephone number or an email address or any other
information over and above what is needed to effect
service of process. Some of the information Plaintiffs
sought in their ex parte motions clearly exceeded what
was necessary for service. Because of the ex parte nature
of the motions, however, the concerns were not presented
to the Court.

To this extent the motions to quash or modify are
GRANTED. First, any subpoena issued to a John Doe
who has now been dismissed from these cases due to
improper joinder is QUASHED. Second, any remaining
subpoena for the John Does shown on the chart (p.12) is
MODIFIED; it shall command production only of the
names and geographic addresses of those remaining John
Does.

Finally, I note that some of the subpoenas in the
captioned cases were issued months ago. To the extent
that information has already been provided by any of the
ISPs to any of the Plaintiffs in these cases, those

Plaintiffs are ORDERED that their use of information
other than name and geographic addresses is prohibited,
from the date of this Order forward, until further order of
this Court. The Plaintiffs are [*22] further ORDERED
that the use of any information provided by theIPSs for
any purpose other than service of process is prohibited,
from the date of this Order forward, until further order of
this Court. Finally, the Plaintiffs and their counsel are put
on notice that any future subpoenas issued by this Court
will be similarly limited, whether in these cases or in
newly-filed cases.

Many of the Does have raised other challenges to the
scope of the subpoenas or even to whether they should
have been issued at all. In light of the ruling above on
joinder, it is not necessary to consider those arguments in
this Order.

III. EXTENSIONS OF TIME

Finally, Plaintiffs have moved to extend the time
within which they may serve the John Doe Defendants in
12-1188 (Doc. #29); 12-1189 (Doc. #10); 12-1280 (Doc.
#23); 12-1281 (doc. #13); 12-1341 (Doc. #8); and
12-1342 (Doc. #10). That is a reasonable request, as
service cannot be effected until the ISPs provide
Plaintiffs with the names and addresses of the remaining
John Does. The Motions are GRANTED but only as to
the remaining Does listed in the chart above (at p.12).

III. CONCLUSION

As a result of the recommendation to sever, it is
recommended that all motions [*23] filed by any Doe
other than the Does remaining after severance be found
MOOT, without prejudice to being re-filed should
Plaintiff initiate additional lawsuits. This will result in all
Defendants' motions being mooted except the Motion to
Quash (Doc. #6) filed by John Doe #4 in Case 12-1189.
An order on that motion is entered separately this date.

If Plaintiffs decide to re-file their claims against the
now-severed Does, those claims shall be filed as new
cases in the appropriate Division of the Central District of
Illinois. See Local Rule 40.1.

In addition, Plaintiffs' motions for extension of time
to serve is GRANTED as stated herein.

IT IS ORDERED:

A. The subpoenas issued to ISPs are quashed except
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as they pertain to the John Does shown in the chart above
(p.12).

B. The remaining subpoenas issued to ISPs are
modified as follows: the only information that may be
released by the ISPs to the Plaintiffs is the name and
geographic address of the IP account holder as to the
John Does shown in the chart above (p.12).

B. Plaintiff shall serve a copy of this Order on the
ISPs within 7 days of this date, and the ISPs are ordered
to provide a copy of this Order to all John Does (not just
the John [*24] Does shown in the chart) within 7 days
thereafter.

C. Within 7 days after receipt of this Order, the ISPs
are ordered to make all reasonable attempts to identify
the specific John Does shown in the chart above (p.12).
Within 14 days thereafter, the ISPs shall provide the
name and geographic address of those John Does to the
Plaintiff. No information about any of the other John
Does shall be disclosed by the ISPs.

D. Within 30 days after receipt of the information
from the IPSs as to the remaining Does, Plaintiffs shall
effect service of process on the remaining Does.

E. To the extent that Plaintiffs may already have
obtained information from ISPs on some of the Does
dismissed herein, the Plaintiffs are ORDERED that this
information remain confidential and not be used for any
purpose other than effecting service of process, from the

date of this Order forward.

IT IS FURTHER RECOMMENDED:

A. That the Plaintiffs' claims against all Does except
those Does identified in the chart (pp.12) above be
dismissed without prejudice and

B. That the Clerk terminate all John Doe defendants
except those Does identified in the chart above.

The Plaintiffs are advised that any objection to or
appeal of this Report [*25] and Recommendation must
be filed in writing with the Clerk within 14 days after
service of this Order and Report and Recommendation.
Fed.R.Civ.P.72; 28 USC 636 . The John Does are advised
that any objection to or appeal of this Order and Report
and Recommendation must be filed on or before March 8,
2013.

Failure to object or appeal will constitute a waiver.
Johnson v. Zema Sys. Corp., 170 F3d 734, 739 (7th Cir
1999); Video Views Inc. v Studio 21, Ltd., 797 F2d 538
(7th Cir 1986).

ENTERED: February 11, 2013

/s/ John A. Gorman

JOHN A. GORMAN

UNITED STATES MAGISTRATE JUDGE
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In re Rule 45 Subpoena Issued to Cablevision Sys. Corp.

08-MC-347(ARR)(MDG)

UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF NEW
YORK

2010 U.S. Dist. LEXIS 71061; 38 Media L. Rep. 1950

April 23, 2010, Decided
April 26, 2010, Filed

PRIOR HISTORY: In re Rule 45 Subpoena Issued to
Cablevision Sys. Corp., 2010 U.S. Dist. LEXIS 40653
(E.D.N.Y., Feb. 5, 2010)

COUNSEL: [*1] For John Doe: Lacy H. Koonce, Esq.,
Davis, Wright & Tremaine, New York, NY.

For Prospect Capital Corporation: Christopher P.
Schueller, Esq., Buchanan Ingersoll & Rooney PC,
Pittsburgh, PA.

JUDGES: Allyne R. Ross, United States District Judge.

OPINION BY: Allyne R. Ross

OPINION

OPINION AND ORDER

ROSS, United States District Judge:

This matter concerns a subpoena issued by Prospect
Capital Corporation ("Prospect"), a creditor involved in a
bankruptcy proceeding commenced by ESA
Environmental Specialists, Inc. ("ESA"), in the Western
District of North Carolina. On June 6, 2008, Prospect
issued the subpoena to Cablevision Systems Corporation
("Cablevision"), an internet service provider, seeking "the
name and address of the Optonline User for March 14,
2008 at 11:50 AM." The subpoena defined "Optonline
User" as "any person ... who ... has the IP Address
69.120.35.31 and who used Optonline.net as an internet
service provider." On July 1, 2008, the "Optonline User"
whose personal information was the subject of the
subpoena, proceeding anonymously as John Doe, filed

three motions: (1) motion to quash the subpoena issued to
Cablevision, (2) motion for attorneys' fees under Rule
45(c)(1) of the Federal Rules of Civil Procedure, [*2]
and (3) motion for leave to proceed anonymously in this
action. The court referred the motions to Magistrate
Judge Marilyn D. Go for a report and recommendation.
On the basis of detailed memoranda of law, affidavits,
and exhibits from Prospect and Doe, Magistrate Judge Go
issued a Report and Recommendation (the "Report") on
February 5, 2010. The Report recommended that 1) Doe
has standing to quash the subpoena issued to Cablevision;
2) "unusual circumstances" and "good cause" warrant
consideration of the motion to quash even though Doe
did not object to the subpoena by June 13, 2008, the date
on which Cablevision was directed by the subpoena to
produce the requested information; 3) Doe's motion to
quash the subpoena based on his First Amendment rights
to anonymous speech be granted; 4) Doe be allowed to
proceed under a pseudonym for the purpose of resolving
the motions to quash and for sanctions; and 5) Doe be
granted sanctions consisting of a minimum of $ 2,000 in
fees and expenses for the work expended in this case and
inviting Doe to "submit counsel's time records and other
documentation and information concerning work
performed and billing rates" if Doe seeks the award of
additional [*3] sanctions. Prospect filed timely
objections to each finding and recommendation in the
Report. In response, Doe filed a memorandum in
opposition to Prospect's objections as well as a request
for additional attorney's fees with supporting
documentation. Following a de novo review of the
Report, this court adopts the Report's recommendations
on both the motion to quash and the motion to proceed
anonymously as the Decision and Order of this Court.
However, this court refers the motion for attorneys' fees
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under Rule 45(c)(1) back to Magistrate Judge Go for
further proceedings.

BACKGROUND

The court assumes familiarity with the facts included
in the Magistrate's Report, see Report &
Recommendation pp. 1 -9, and now only supplements the
record with additional facts necessary for consideration
of this decision.

Since the instant motion to quash was filed, a
Stipulated Order between the Chapter 7 trustee and
Prospect has been entered by the Bankruptcy Court but
has not yet become effective. The Stipulated Order,
entered on July 10, 2009, releases Prospect from lender
liability claims, unless the Chapter 7 trustee commences
an adversary proceeding against Prospect within ninety
days after Prospect [*4] provides the trustee with access
to all of its books and records. 1 The Stipulated Order has
not yet become effective because, by its terms, it orders
the trustee to serve a copy of the order on all parties in
interest, along with an opportunity to object and seek a
hearing and "in the event that any party in interest files an
objection or request for hearing within ten (10) days after
the date of such notice, the Court will conduct a further
hearing on these issues and may thereafter issue an order
which modifies, amends, supplements or otherwise
displaces this order." In re ESA Environmental
Specialists, Inc., No. 07-31532 (W.D. N.C. July 10,
2009), Stipulation Between Chapter 7 Trustee and
Prospect Capital Corporation and Order Approving
Stipulation. Multiple parties objected to the Stipulated
Order. The requested hearing has not yet taken place.
Prospect has repeatedly adjourned the hearing in hopes
that this matter involving the Cablevision subpoena will
be resolved in its favor and it can attend the hearing
knowing the identity of John Doe. Prospect maintains
that the identity of John Doe continues to be of vital
importance to its litigation interests in the pending
bankruptcy [*5] case.

1 Specifically, the "Release of Prospect" clause
in the Stipulated Order provides:

Prospect shall immediately
provide to the Trustee access to all
of the Debtor's books and records
under its control. Unless, within
ninety days after Prospect provides
access to all of the books and

records of the Debtor under its
control to the Trustee (the
"Inspection Period"), the Trustee
commences an adversary
proceeding (or other appropriate
proceeding) to contest the validity,
priority, and/or enforceability of
the security interest of Prospect,
such security interest shall be
deemed, for all purposes, to be
valid, properly perfected, and
unavoidable; and, unless, within
the Inspection Period, the Trustee
commences an adversary
proceeding (or other appropriate
proceeding) to assert any claims or
causes of action which may be
asserted by the Debtor's
bankruptcy estate against Prospect,
such claims and causes of action
shall be fully and forever waived.
Nothing contained in this
paragraph shall be deemed or
construed as Prospect's
acquiescence in, or consent to, the
Trustee initiating any action
against Prospect which the Trustee
may otherwise be barred from
commencing; nor does Prospect
waive [*6] any defenses it may
have with respect to any action that
the Trustee initiates pursuant to
this paragraph.

In re ESA Environmental Specialists, Inc., No.
07-31532 (W.D. N.C. July 10, 2009), Stipulation
Between Chapter 7 Trustee and Prospect Capital
Corporation and Order Approving Stipulation, P
10.

In addition, in its submissions in opposition to the
Report, Prospect clarified that it was not aware that John
Doe in this proceeding was "free3warren" on the Yahoo!
Message boards until Doe admitted this fact in his reply
papers in this proceeding. (Schueller Reply Decl. P 11.)
Prospect states that when John Doe clicked on the link
established by the "agent of Prospect," who used the alias
"citykidd," the only information transmitted through that
link was an internet protocol ("IP") address 2,
unconnected to any user name. (Schueller Reply Decl. P
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10.) Prospect states that it "had no idea that the IP address
[communicated to the agent of Prospect] was connected
to free3warren or any other user name." (Schueller Reply
Decl. P 10.) 3

2 An internet protocol address is a numerical
identifier assigned to an internet subscriber by
that subscriber's internet service provider. Pac.
Bell Internet Servs. v. Recording Indus. Ass'n of
Am., Inc., No. C03-3560 SI, 2003 U.S. Dist.
LEXIS 21659, 2003 WL 22862662, at *2 n.3
(N.D. Cal. Nov. 26, 2003) [*7] .
3 It is prudent for the court to note that if
citykidd, the agent of Prospect, only e-mailed the
user free3warren with the link relaying IP
addresses, then Prospect would have known that
the IP address conveyed to the agent when the
link was clicked on belonged to free3warren. The
record indicates that on March 13, 2008, citykidd
posted a message on the Yahoo! Message Board
for Prospect Capital Corporation, addressed to the
attention of the users Seriousone, Wiseone,
Ephfields, Retired, and Warren, detailing that he
had information about Prospect and its lender
Rabobank that he would e-mail to the "select
group" instead of posting on the board. (Prospect
Mem. Opp. Mot. Ex. T.) The following day,
citykidd posted a message on the Yahoo! Message
Board stating: "I have already e-mailed a few of
you at your Yahoo e-mails and I trust you will
find what I have sent to be far more valuable than
a loan breakdown." (Id.) According to Prospect,
three minutes after citykidd posted this message,
"someone from IP address 69.120.35.31 clicked
on citykidd's Yahoo e-mail address to view [*8]
the e-mail and attachment from citykidd. This
click relayed the IP address to Prospect's agent."
(Becker Aff. P 4.) Prospect has not clarified
whether its agent sent the e-mail to several of the
message board posters or only to free3warren.

DISCUSSION

A. Standard of Review

Under 28 U.S.C. § 636(b)(1), if any party serves and
files written objections to a magistrate judge's
recommendations within ten days of being served with a
copy thereof, a district court must "make a de novo
determination of those portions of the report or . . .
recommendations to which objection is made." Id. Upon

de novo review, the district court "may accept, reject, or
modify, in whole or in part, the findings or
recommendations made by the magistrate judge." Id. In
accordance with the dictates of 28 U.S.C. § 636(b)(1),
this court has conducted a de novo review of the Report
in its entirety, considering each of Prospect's objections.

B. Prospect Capital Corporation's Objections

1. Motion to Quash the Subpoena

Prospect argues that Magistrate Judge Go erred with
respect to her findings that Doe has standing to quash the
subpoena, that "unusual circumstances" and "good cause"
warranted consideration of the motion, and [*9] that the
motion should be granted to protect Doe's First
Amendment rights to anonymous speech. The court has
thoroughly reviewed Magistrate Judge Go's Report as
well as Prospect's objections and finds no legal or factual
error in these sections of the Report.

In particular, I emphasize that for the reasons
described in the Report, the speech at issue was not
commercial speech, but rather purely expressive speech
entitled to heightened First Amendment protection. See
Report & Recommendation pp. 19-21; see also Best
Western Int'l v. Doe, No. CV-06-1537-PHX-DGC, 2006
U.S. Dist. LEXIS 56014, 2006 WL 2091695, *4 (D. Ariz.
July 25, 2006); Doe v. 2TheMart.com. Inc., 140 F. Supp.
2d 1088, 1093-95 (W.D. Wash. 2001). Prospect includes
in its objection the argument that "John Doe's act of
clicking on a link to obtain insider and proprietary
information receives no protection under the First
Amendment. An attempt to traffic in insider information
is not protected speech." Prospect Mem. Opp. R&R at 25.
Although the subpoena at issue seeks the personal
information corresponding to an IP address that was
identified when Doe merely clicked on a link in the
e-mail sent to Doe by the agent of Prospect, the court
finds that the speech [*10] at issue in this case is Doe's
anonymous postings on the Yahoo! Message Board.
Seeking the identity of anonymous posters on a message
board devoted to discussions about Prospect, Prospect's
agent targeted specific posters by sending them an e-mail
with an internet link which, when clicked on, would relay
the IP address of the computer that had accessed it.
Prospect's ultimate goal, therefore, was to learn the
identities of the anonymous message board posters who
were speaking anonymously on the Internet. "The free
exchange of ideas on the Internet is driven in large part
by the ability of Internet users to communicate
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anonymously. If Internet users could be stripped of that
anonymity by a civil subpoena enforced under the liberal
rules of civil discovery, this would have a significant
chilling effect on Internet communications and thus on
basic First Amendment rights." Doe v. 2themart.com,
Inc., 140 F. Supp. 2d 1088, 1093 (W.D. Wash. 2001). The
effect of the subpoena in the instant case would be to
chill Internet communications, rather than to chill the
clicking of hyperlinks in e-mails.

Accordingly, Prospect's objections are denied and
the court will adopt the Report and Recommendation
[*11] on the motion to quash as the opinion of the court.

2. Motion to Proceed Anonymously

Prospect objects to Magistrate Judge Go's
recommendation that Doe be allowed to proceed
anonymously in this action. The court has thoroughly
reviewed the Report as well as Prospect's objections on
this motion and finds no legal or factual error in this
section of the Report. Accordingly, Prospect's objection
is denied and the court adopts the Report and
Recommendation on the motion to proceed anonymously.

3. Motion for Sanctions

Prospect also objects to Magistrate Judge Go's
recommendation to sanction Prospect and grant Doe a
minimum of $ 2,000 in fees and expenses for the work
expended in this case as well as additional costs
warranted following a subsequent application to the
court. Implicit in the Report's finding that Prospect failed
to take reasonable steps to avoid imposing undue burden
or expense on Doe is Magistrate Judge Go's

understanding that Prospect knew that Doe was the
person who had posted as free3warren, and who had
previously challenged the subpoena to Yahoo! in the
Northern District of California. See Report &
Recommendation p. 26. Prospect's submissions in
objection to the Report included [*12] a declaration of
Prospect's attorney stating that Prospect "had no idea that
the IP address [that is the subject of this subpoena] was
connected to free3warren or any other user name."
(Schueller Reply Decl. P 10.) Prospect should have
submitted this declaration to the court with its previous
submissions. In light of this new submission, and Doe's
application for additional attorney's fees, the motion for
sanctions is referred back to Magistrate Judge Go for
further proceedings.

CONCLUSION

For the reasons set forth above, John Doe's motion to
quash the subpoena issued to Cablevision is granted, as is
John Doe's motion to remain anonymous for purposes of
this action. John Doe's motion for sanctions is referred
back to Judge Go.

SO ORDERED.

/s/ ARR

Allyne R. Ross

United States District Judge

Dated: April 23, 2010

Brooklyn, New York
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OPINION

ORDER ISSUING SANCTIONS

"The needs of the many outweigh the needs of the
few."

--Spock, Star Trek II: The Wrath of Khan (1982).

I. INTRODUCTION

Plaintiffs 1 have outmaneuvered the legal system. 2

They've discovered the nexus of antiquated copyright
laws, paralyzing social stigma, and unaffordable defense
costs. And they exploit this anomaly by accusing
individuals of illegally downloading a single
pornographic [*2] video. Then they offer to settle--for a
sum calculated to be just below the cost of a bare-bones
defense. For these individuals, resistance is futile; most
reluctantly pay rather than have their names associated
with illegally downloading porn. So now, copyright laws
originally designed to compensate starving artists allow,
starving attorneys in this electronic-media era to plunder
the citizenry.

1 The term "Plaintiffs" used in this order refers
to AF Holdings LLC, Ingenuity 13 LLC, as well
as related entities, individuals, and attorneys that
collaborated in the underlying scheme fronted by
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AF Holdings and Ingenuity 13.
2 This order concerns conduct committed in the
following related cases: AF Holdings LLC v. Doe,
No. 2:12-cv-6636-ODW(JCx) (C.D. Cal. filed
Aug. 1, 2012); AF Holdings LLC v. Doe, No.
2:12-cv-6669-ODW(JCx) (C.D. Cal. filed Aug. 2,
2012); Ingenuity 13 LLC v. Doe, No.
2:12-cv-6662-ODW(JCx) (C.D. Cal. filed Aug. 2,
2012); Ingenuity 13 LLC v. Doe, No.
2:12-cv-6668-ODW(JCx) (C.D. Cal. filed Aug. 2,
2012); Ingenuity 13 LLC v. Doe, No.
2:12-cv-8333-ODW(JCx) (C.D. Cal. filed Sept.
27, 2012).

Plaintiffs do have a right to assert their
intellectual-property rights, so long as they do [*3] it
right. But Plaintiffs' filing of cases using the same
boilerplate complaint against dozens of defendants raised
the Court's alert. It was when the Court realized Plaintiffs
engaged their cloak of shell companies and fraud that the
Court went to battlestations.

II. PROCEDURAL HISTORY

The Court issued its February 7, 2013 Order to Show
Cause re Sanctions to allow counsel, Brett Gibbs, to
explain why he ignored the Court's discovery-stay Order,
filed complaints without reasonable investigation, and
defrauded the Court by asserting a copyright assignment
secured with a stolen identity. (ECF No. 48.) As evidence
materialized, it turned out that Gibbs was just a redshirt.

Gibbs's behavior in the porno-trolling collective was
controlled by several attorneys, under whom other
individuals also took their orders. Because it was
conceivable that these attorneys (and others) were
culpable for Gibbs's conduct, the Court ordered these
parties to appear.

The following additional parties were ordered to
appear: (a) John Steele, of Steele Hansmeier PLLC,
Prenda Law, Inc., and/or Livewire Holdings LLC; (b)
Paul Hansmeier, of Steele Hansmeier PLLC and/or
Livewire Holdings LLC; (c) Paul Duffy, of Prenda [*4]
Law, Inc.; (d) Angela Van Den Hemel, of Prenda Law,
Inc.; (e) Mark Lutz, of Prenda Law, Inc., AF Holdings
LLC, and/or Ingenuity 13 LLC; (f) Alan Cooper, of AF
Holdings LLC; (g) Peter Hansemeier, of 6881 Forensics,
LLC; (h) Prenda Law, Inc.; (i) Livewire Holdings LLC;
(j) Steele Hansmeier PLLC; (k) AF Holdings LLC; (l)
Ingenuity 13 LLC; (m) 6881 Forensics, LLC; and (n)

Alan Cooper, of 2170 Highway 47 North, Isle, MN
56342. (ECF Nos. 66, 86.) These parties were ordered to
show cause why they should not be sanctioned for their
behind-the-scenes role in the conduct facially perpetrated
by Gibbs. These parties were also ordered to explain the
nature of their operations, relationships, and financial
interests.

III. LEGAL STANDARD

The Court has a duty to supervise the conduct of
attorneys appearing before it. Erickson v. Newmar Corp.,
87 F.3d 298, 301 (9th Cir. 1996). The power to punish
contempt and to coerce compliance with issued orders is
based on statutes and the Court's inherent authority. Int'l
Union, United Mine Workers of Am. v. Bagwell, 512 U.S.
821, 831, 114 S. Ct. 2552, 129 L. Ed. 2d 642 (1994).
Though this power must be exercised with restraint, the
Court has wide latitude in fashioning appropriate
sanctions to fit [*5] the conduct. See Roadway Express,
Inc. v. Piper, 447 U.S. 752, 764-65, 100 S. Ct. 2455, 65
L. Ed. 2d 488 (1980).

Under the Court's inherent authority, parties and their
lawyers may be sanctioned for improper conduct. Fink v.
Gomez, 239 F.3d 989, 991 (9th Cir. 2001). This inherent
power extends to a full range of litigation abuses, the
litigant must have engaged in bad faith or willful
disobedience of a court's order. Id. at 992. Sanctions
under the Court's inherent authority are particularly
appropriate for fraud perpetrated on the court. See
Chambers v. NASCO, Inc., 501 U.S. 32, 54, 111 S. Ct.
2123, 115 L. Ed. 2d 27 (1991).

IV. DISCUSSION

A. Findings of fact

Based on the evidence presented on the papers and
through sworn testimony, the Court finds the following
facts, including those based on adverse inferences drawn
from Steele, Hansmeier, Duffy, and Van Den Hemel's
blanket refusal to testify. 3

3 Even if their refusal was based on the Fifth
Amendment privilege against self-incrimination,
the Court still may draw adverse inferences
against them in this civil proceeding. Baxter v.
Palmigiano, 425 U.S. 308, 318, 96 S. Ct. 1551, 47
L. Ed. 2d 810 (1976).
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1. Steele, Hansmeier, and Duffy ("Principals") are
attorneys with shattered law practices. Seeking easy
money, they conspired to operate this [*6] enterprise and
formed the AF Holdings and Ingenuity 13 entities
(among other fungible entities) for the sole purpose of
litigating copyright-infringement lawsuits. They created
these entities to shield the Principals from potential
liability and to give an appearance of legitimacy.

2. AF Holdings and Ingenuity 13 have no assets
other than several copyrights to pornographic movies.
There are no official owners or officers for these two
offshore entities, but the Principals are the de facto
owners and officers.

3. The Principals started their copyright-enforcement
crusade in about 2010, through Prenda Law, which was
also owned and controlled by the Principals. Their
litigation strategy consisted of monitoring BitTorrent
download activity of their copyrighted pornographic
movies, recording IP addresses of the computers
downloading the movies, filing suit in federal court to
subpoena Internet Service Providers ("ISPs") for the
identity of the subscribers to these IP addresses, and
sending cease-and-desist letters to the subscribers,
offering to settle each copyright-infringement claim for
about $4,000.

4. This nationwide strategy was highly successful
because of statutory-copyright damages, [*7] the
pornographic subject matter, and the high cost of
litigation. Most defendants settled with the Principals,
resulting in proceeds of millions of dollars due to the
numerosity of defendants. These settlement funds resided
in the Principals' accounts and not in accounts belonging
to AF Holdings or Ingenuity 13. No taxes have been paid
on this income.

5. For defendants that refused to settle, the Principals
engaged in vexatious litigation designed to coerce
settlement. These lawsuits were filed using boilerplate
complaints based on a modicum of evidence, calculated
to maximize settlement profits by minimizing costs and
effort.

6. The Principals have shown little desire to proceed
in these lawsuits when faced with a determined
defendant. Instead of litigating, they dismiss the case.
When pressed for discovery, the Principals offer only
disinformation--even to the Court.

7. The Principals have hired willing attorneys, like
Gibbs, to prosecute these cases. Though Gibbs is culpable
for his own conduct before the Court, the Principals
directed his actions. In some instances, Gibbs operated
within narrow parameters given to him by the Principals,
whom he called "senior attorneys."

8. The Principals [*8] maintained full control over
the entire copyright-litigation operation. The Principals
dictated the strategy to employ in each case, ordered their
hired lawyers and witnesses to provide disinformation
about the cases and the nature of their operation, and
possessed all financial interests in the outcome of each
case.

9. The Principals stole the identity of Alan Cooper
(of 2170 Highway 47 North, Isle, MN 56342). The
Principals fraudulently signed the copyright assignment
for "Popular Demand" using Alan Cooper's signature
without his authorization, holding him out to be an
officer of AF Holdings. Alan Cooper is not an officer of
AF Holdings and has no affiliation with Plaintiffs other
than his employment as a groundskeeper for Steele.
There is no other person named Alan Cooper related to
AF Holdings or Ingenuity 13.

10. The Principals ordered Gibbs to commit the
following acts before this Court: file
copyright-infringement complaints based on a single
snapshot of Internet activity; name individuals as
defendants based on a statistical guess; and assert a
copyright assignment with a fraudulent signature. The
Principals also instructed Gibbs to prosecute these
lawsuits only if they remained [*9] profitable; and to
dismiss them otherwise.

11. Plaintiffs have demonstrated their willingness to
deceive not just this Court, but other courts where they
have appeared. Plaintiffs' representations about their
operations, relationships, and financial interests have
varied from feigned ignorance to misstatements to
outright lies. But this deception was calculated so that the
Court would grant Plaintiffs' early-discovery requests,
thereby allowing Plaintiffs to identify defendants and
exact settlement proceeds from them. With these granted
requests, Plaintiffs borrow the authority of the Court to
pressure settlement.

B. Sanctions

Although the Court originally notified the parties that
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sanctions would be imposed under Federal Rule of Civil
Procedure 11(b)(3) and Local Rule 83-3, the Court finds
it more appropriate to sanction the parties under its
inherent authority. See In re DeVille, 361 F.3d 539, 550
(9th Cir. 2004) ("[T]he bankruptcy court's failure to
specify, in advance of the disciplinary proceedings, that
its inherent power was a basis for those proceedings, did
not serve to undercut its sanctioning authority."). The
sanctions for Plaintiffs' misconduct are as follows.

1. Rule 11 sanctions

The [*10] Court maintains that its prior analysis of
Plaintiffs' Rule 11 violations is accurate. (ECF No. 48.)
Plaintiffs can only show that someone, using an IP
address belonging to the subscriber, was seen online in a
torrent swarm. But Plaintiffs did not conduct a sufficient
investigation to determine whether that person actually
downloaded enough data (or even anything at all) to
produce a viewable video. Further, Plaintiffs cannot
conclude whether that person spoofed the IP address, is
the subscriber of that IP address, or is someone else using
that subscriber's Internet access. Without better
technology, prosecuting illegal BitTorrent activity
requires substantial effort in order to make a case. It is
simply not economically viable to properly prosecute the
illegal download of a single copyrighted video.

Enter Plaintiffs and their cottage-industry lawsuits.
Even so, the Court is not as troubled by their lack of
reasonable investigation as by their cover-up. Gibbs
argued that a deep inquiry was performed prior to filing.
Yet these arguments are not credible and do not support
Gibbs's conclusions. Instead, Gibbs's arguments suggest a
hasty after-the-fact investigation, and a shoddy one at
[*11] that.

For instance, Gibbs characterized Marvin Denton's
property as "a very large estate consisting of a gate for
entry and multiple separate houses/structures on the
property." (ECF No. 49, at 19.) He stated this to
demonstrate the improbability that Denton's Wi-Fi signal
could be received by someone outside the residence. But
Denton's property is not a large estate; it is a small house
in a closely packed residential neighborhood. There are
also no gates visible.

Gibbs's statement is a blatant lie. His statement
resembles other statements given by Plaintiffs in this and
their other cases: statements that sound reasonable but
lack truth. Thus, the Court concludes that Gibbs, even in
the face of sanctions, continued to make factual
misrepresentions to the Court.

Nevertheless, Rule 11 sanctions are inappropriate
here because it is the wrong sanctions vehicle at this stage
of litigation. The cases have already been dismissed and
monetary sanctions are not available. Fed. R. Civ. P
11(c)(5)(B) (a court cannot impose a monetary sanction
on its own unless it issued the show-cause order before
voluntary dismissal). The more appropriate sanction for
these Rule 11 violations is what the Court [*12] had
already imposed: denial of requests for early discovery.
(ECF No. 28.)

2. Sanctions under the Court's inherent authority

In addition to Gibbs's misrepresentations, there is the
matter of the ignored Court Order vacating early
discovery. (ECF No. 28.) The evidence does not show
that the Order was ignored because of miscommunication
among Plaintiffs. The Order was purposely
ignored--hoping that the ISPs were unaware of the
vacatur and would turn over the requested subscriber
information.

Then there is the Alan Cooper forgery. Although a
recipient of a copyright assignment need not sign the
document, a forgery is still a forgery. And trying to pass
that forged document by the Court smacks of fraud.
Unfortunately, other than these specific instances of
fraud, the Court cannot make more detailed findings of
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fraud.

Nevertheless, it is clear that the Principals' enterprise
relies on deception. Part of that ploy requires cooperation
from the courts, which could only be achieved through
deception. In other words, if the Principals assigned the
copyright to themselves, brought suit in their own names,
and disclosed that they had the sole financial interest in
the suit, a court would scrutinize [*13] their conduct
from the outset. But by being less than forthcoming, they
defrauded the Court. They anticipated that the Court
would blindly approve their early-discovery requests,
thereby opening the door to more settlement proceeds.

The Principals also obfuscate other facts, especially
those concerning their operations, relationships, and
financial interests. The Principals' web of disinformation
is so vast that the Principals cannot keep track--their
explanations of their operations, relationships, and
financial interests constantly vary. This makes it difficult
for the Court to make a concrete determination.

Still, the Court adopts as its finding the following
chart detailing Plaintiffs' relationships. Though
incomplete, this chart is about as accurate as possible
given Plaintiffs' obfuscation.

As for Van Den Hemel, Lutz, and Hansemeier, they
are not without fault even though they acted under orders
from the Principals. They were not merely assimilated;
they knowingly participated in this scheme, reaping the
benefits when the going was good. Even so, their status
as non-attorneys and non-parties severely limits the
sanctions that could be levied against them.

Despite these findings, the [*14] Court deems these
findings insufficient to support a large monetary
sanction--a seven-digit sanction adequate to deter
Plaintiffs from continuing their profitable enterprise.
Even if the Court enters such a sanction, it is certain that
Plaintiffs will transfer out their settlement proceeds and
plead paucity. Yet Plaintiffs' bad-faith conduct supports
other more fitting sanctions.

First, an award of attorney's fees to Defendants is
appropriate. This award compensates them for expenses
incurred in this vexatious lawsuit, especially for their
efforts in countering and revealing the fraud perpetrated
by Plaintiffs.

So far, only Morgan Pietz and Nicholas Ranallo have
appeared. 4 Upon review, the Court finds Pietz's
expenditure of 120.5 hours at an hourly rate of $300
reasonable based on his experience, work quality, and
quantity of necessary papers filed with the Court. (ECF
No. 102.) Although many of these hours were spent after
the case was dismissed, these hours were spent in
connection with the sanction hearings--time well spent.
Similarly, the attorney's fees and costs incurred by
Ranallo also appear reasonable.

4 They appeared on behalf of the Doe Defendant
in the case Ingenuity 13 LLC [*15] v. Doe, No.
2:12-cv-8333-ODW(JCx) (C.D. Cal. filed Sept.
27, 2012).

Therefore, the Court awards attorney's fees and costs
in the sum of $40,659.86 to Doe: $36,150.00 for Pietz's
attorney's fees; $1,950.00 for Ranallo's attorney's fees;
$2,226.26 for Pietz's costs; and $333.60 for Ranallo's
costs. As a punitive measure, the Court doubles this
award, yielding $81,319.72. 5 This punitive multiplier is
justified by Plaintiffs' brazen misconduct and relentless
fraud. The Principals, AF Holdings, Ingenuity 13, Prenda
Law, and Gibbs are liable for this sum jointly and
severally, and shall pay this sum within 14 days of this
order.

5 This punitive portion is calculated to be just
below the cost of an effective appeal.

Second, there is little doubt that that Steele,
Hansmeier, Duffy, Gibbs suffer from a form of moral
turpitude unbecoming of an officer of the court. To this
end, the Court will refer them to their respective state and
federal bars.
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Third, though Plaintiffs boldly probe the outskirts of law,
the only enterprise they resemble is RICO. The federal
agency eleven decks up is familiar with their prime
directive and will gladly refit them for their next voyage.
The Court will refer this [*16] matter to the United
States Attorney for the Central District of California. The
will also refer this matter to the Criminal Investigation
Division of the Internal Revenue Service and will notify
all judges before whom these attorneys have pending
cases. For the sake of completeness, the Court requests
Pietz to assist by filing a report, within 14 days,
containing contact information for: (1) every bar (state
and federal) where these attorneys are admitted to
practice; and (2) every judge before whom these
attorneys have pending cases.

4. Local Rule 83-3 sanctions

For the same reasons stated above, the Court will
refer Duffy and Gibbs to the Standing Committee on

Discipline (for this District) under Local Rule 83-3.

V. CONCLUSION

Steele, Hansmeier, Duffy, Gibbs, Prenda Law, AF
Holdings, and Ingenuity 13 shall pay, within 14 days of
this order, attorney's fees and costs totaling $81,319.72 to
Doe. The Court enters additional nonmonetary sanctions
in accordance with the discussion above.

IT IS SO ORDERED.

May 6, 2013

/s/ Otis D. Wright, II

OTIS D. WRIGHT, II

UNITED STATES DISTRICT JUDGE
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OPINION

ORDER DENYING MOTION TO QUASH;
GRANTING A LIMITED PROTECTIVE ORDER;
DENYING MOTION TO DISMISS FOR LACK OF
JURISDICTION; AND GRANTING MOTION TO
SEVER

Currently before the Court are Doe Defendant 4's
Motion to Quash and Motion to Dismiss. Pursuant to
Civil Local Rule 7-1(b), the Court finds these matters
appropriate for resolution without oral argument and

hereby VACATES the hearing. Having considered the
papers submitted, and for good cause shown, the Court
orders as follows.

BACKGROUND

Plaintiff filed this copyright infringement case on
August 27, 2010, alleging that nineteen "Doe" defendants
illegally copied and shared plaintiff's copyright protected
materials on a peer-to-peer network. Plaintiff identified
IP addresses associated with each of the nineteen Does
and moved this Court for permission to take early
discovery, specifically to issue a subpoena to ISP
Earthlink, Inc. [*2] in order to identify the name,
address, e-mail address and telephone number of the
subscribers associated with the identified IP addresses.
On September 23, 2010, the Court granted plaintiff's
request for leave to take the specified discovery,
requiring that Earthlink notify the subscribers of the
subpoena so that they have the opportunity to object
and/or move to quash prior to the disclosure of the
information sought. The subpoena to Earthlink was,
apparently, issued from the Northern District of Georgia.

On October 18, 2010, "Doe Defendant 4" filed a
motion to quash the subpoena, and a motion to dismiss
for lack of jurisdiction and misjoinder. Doe 4 admits that
his IP address is the same IP address that plaintiff alleges
was used to illegally reproduce one of plaintiff's
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copyrighted works. See Motion at 9; see also Complaint ¶
25 ("Defendant Doe 4, without authorization, reproduced
Plaintiff's registered work Campus Pizza (U.S.
registration No. PA 1-597-987) and distributed it on June
7, 2010 from the IP address 24.206.70.218.").

DISCUSSION

1. Motion to Quash

Doe 4 asks the Court to quash the subpoena as to the
release of his information because disclosure of his
identity would invade [*3] his privacy -- by publicly
associating him with the download of homosexual
pornography -- and because the Court lacks personal
jurisdiction over him. However, a motion to quash must
be filed in the Court where the subponea issued. See Fed.
R. Civ. Proc. 45(c)(3)(A) ("On timely motion, the issuing
court must quash or modify a subpoena that. . . ."); see
also In re Sealed Case, 141 F.3d 337, 341, 329 U.S. App.
D.C. 374 (D.C. Cir. 1998) ("only the issuing court has the
power to act on its subpoenas."). The subpoena which is
the subject of this motion issued from the Northern
District of Georgia.

Plaintiff recognizes that there is a split of authority as
to whether the Court which issued a subpoena can
transfer a motion to quash to the Court with underlying
jurisdiction over the case. See, e.g., United States v. Star
Sci., 205 F. Supp. 2d 482, 485 n.4 (D. Md. 2002) (noting
that courts in the Eighth and Tenth Circuits have
supported such transfers, while courts in the Seventh and
D.C. Circuits have found transfer of discovery disputes
inappropriate). However, Doe 4 has not followed the
normal procedure -- asking the issuing Court to transfer
his motion to quash to this Court -- but instead has filed
the motion with [*4] this Court in the first instance. See
id. at n.3 ("Obviously, a court issuing a subpoena also has
a strong interest in the enforcement of its subpoenas.
Thus, a nonparty could never seek transfer of a discovery
dispute as a matter of right, over the objection of the
court that issued the subpoena.").

Doe 4 has offered no authority to support his attempt
to have this Court rule on the motion to quash. Instead,
Doe 4 argues that it would be unfair to require him to
move to quash in Georgia or ask the Georgia Court to
transfer the issue here. At least one court in this district,
however, has cured a similar procedural defect by
treating a motion to quash as a motion for a protective
order, which this Court can properly address. See Wells v.

GC Servs., LP, 2007 U.S. Dist. LEXIS 29447 (N.D. Cal.
Apr. 10, 2007) (not for citation).

For purposes of judicial economy, and in light of
Doe 4's consent to this forum -- at least for purposes of
determining his pending motions -- the Court will
consider Doe 4's motion as one for a protective order. As
noted in the Order granting plaintiff leave to take early
discovery (Docket No. 12), plaintiff has made a prima
facie showing of copyright infringement [*5] against the
Doe defendants and that showing outweighs the limited
expectation of privacy each Doe has in the information
sought by plaintiff. Id. at 4. Therefore, the Court finds as
follows: To the extent Doe 4 seeks to prevent Earthlink
from disclosing his identifying information to plaintiff,
the motion is DENIED. However, the Court will GRANT
a protective order to the limited extent that any
information regarding Doe 4 released to plaintiff by
Earthlink shall be treated as confidential for a limited
duration. Specifically, plaintiff shall not publicly disclose
that information until Doe 4 has the opportunity to file a
motion with this Court to be allowed to proceed in this
litigation anonymously and that motion is ruled on by the
Court. 1 If Doe 4 fails to file a motion for leave to
proceed anonymously within 30 days after his
information is disclosed to plaintiff's counsel, this limited
protective order will expire.

1 The Court notes that the standard a litigant
must meet to be allowed to proceed anonymously
is a high one. See Doe v. Advanced Textile Corp.,
214 F.3d 1058, 1068-1069 (9th Cir. 2000).

2. Motion to Dismiss for Lack of Personal Jurisdiction

Doe 4 also moves to dismiss the [*6] case for lack
of personal jurisdiction. Doe 4 asserts that publicly
available IP lookup tools show that the IP address
plaintiff alleges was used by Doe 4 is located in Austin,
Texas. Motion at 9. Doe 4 also submits an affidavit
explaining that he was notified of the subpoena by his
ISP; that he is a resident of Austin, Texas; that he was not
in California on June 7, 2010; and that he is not engaged
in any business in California and generally lacks any
contact with California. Id. at 15-16. 2

2 Plaintiff objects and moves to strike various
portions of the Doe 4's brief, including portions of
Doe 4's affidavit. See Docket No. 17. The Court
has reviewed the portions of the brief and
affidavit objected to and while recognizing that
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some of the purported factual assertions could
have been better substantiated and/or presented in
a declaration, as the Court does not rely on the
factual assertions in Doe 4's brief or the legal
conclusion in Doe 4's affidavit in ruling on the
pending motions, plaintiff's objections and
requests to strike are DENIED. Likewise, Doe 4's
objection that plaintiff violated amended Local
Rule 7-3(a) by failing to make the objections in
his brief and request that the [*7] Court ignore
them is recognized and DENIED

Plaintiff responds that Doe 4's motion to dismiss for
lack of personal jurisdiction is premature, as Earthlink
has not released the information regarding the IP address
associated with Doe 4 and, therefore, Doe 4 has not been
identified. Oppo. at 5. Plaintiff also argues that the
individual appearing here as Doe 4 may not actually be
Doe 4. Id. at 5-6. The complaint identifies Doe 4 as
someone who "used" the identified IP address to illegally
reproduce plaintiff's work. Complaint ¶ 25. Plaintiff
raises the possibility that the IP address at issue may have
been used by someone other than movant to engage in the
illegal conduct. Oppo. at 5-6.

The Court agrees that this motion is premature, and
denies the motion to dismiss for lack of jurisdiction
without prejudice. The Court, and plaintiff, cannot
adequately determine if personal jurisdiction exists until
Doe 4 either identifies himself to the Court and plaintiff's
counsel or he is identified by Earthlink. Therefore, in
order to rule on the motion to dismiss for lack of
jurisdiction, Doe 4 must submit a declaration identifying
himself, identifying his residence, and identifying his
connections, [*8] or lack thereof, with California. That
declaration may be filed under seal and the plaintiff and
the Court shall treat the information as confidential until
such time as the Court rules on Doe 4's motion for leave
to proceed anonymously. A renewed motion to dismiss
for lack of jurisdiction may be filed contemporaneously
with the declaration identifying Doe 4.

3. Misjoinder

Finally, Doe 4 argues that he should be dismissed
from this case as each of the Doe defendants has been
misjoined. Generally, Federal Rule of Civil Procedure 20
provides that parties may be joined in a lawsuit where the
claims against them arise from a single transaction or a
series of closely related transactions. If misjoinder is
apparent, under Rule 21, the Court is authorized to "drop"

or "sever" a misjoined party from the case.

Here, the complaint alleges that nineteen different
defendants reproduced eighteen different copyrighted
films on fifteen different days. Complaint ¶¶ 21-40. The
complaint does allege that the defendants "conspired"
with each other to provide infringing reproductions of
various copyright protected works, but those allegations
are wholly conclusory and lack any facts to support an
allegation [*9] that defendants worked in concert to
violate plaintiff's copyrights in any of the protected
works. See Complaint ¶ 5 (each defendant was acting as
the "agent and representative" of the other defendants); ¶
11 (unspecified defendants conspired "with other
individuals, including the other DOE Defendants, to
reproduce and distribute Plaintiff's copyrighted works");
see also ¶¶ 52-54.

The only factual allegation connecting the
defendants is the allegation that they all used the
"eDonkey 2000" peer-to-peer network to reproduce and
distribute plaintiff's copyrighted works. Id., ¶¶ 11, 21.
Allegations that defendants used the same peer-to-peer
network to infringe a plaintiff's copyrighted works,
however, have been held to be insufficient for joinder of
multiple defendants under Rule 20. See, e.g., Laface
Records, LLC v. Does 1 - 38, 2008 U.S. Dist. LEXIS
14544 (E.D.N.C. Feb. 27, 2008) (ordering the severance
of claims against thirty-eight defendants where plaintiff
alleged each defendant used the same ISP as well as the
same peer-to-peer network to commit the alleged
copyright infringement, but there was no assertion that
the multiple defendants acted in concert); Interscope
Records v. Does 1-25, 2004 U.S. Dist. LEXIS 27782
(M.D. Fla. Apr. 1, 2004) [*10] (magistrate recommended
sua sponte severance of multiple defendants in action
where only connection between defendants was
allegation that they used same ISP and P2P network to
conduct copyright infringement); see also BMG Music v.
Does, No. 06-01579, 2006 U.S. Dist. LEXIS 53237
(Patel, J.) (N.D. Cal. July 31, 2006) (finding improper
joinder of four Doe defendants where the complaint
alleged that each defendant used the same ISP to engage
in distinct acts of infringement on separate dates at
separate times, and there was no allegation that
defendants acted in concert); Twentieth Century Fox Film
Corp. v. Does 1-12, No. C 04-04862 WHA (N.D. Cal.
Nov. 16, 2004) (Alsup, J.) (severing twelve Doe
defendants in a copyright infringement case where
although defendants used the same ISP to allegedly
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infringe motion picture recordings, there was no
allegation that the individuals acted in concert); cf. In the
Matter of DIRECTV, INC., No. 02-5912, 2004 U.S. Dist.
LEXIS 24263 (Ware, J.) (N.D. Cal. July 26, 2004)
(severing and dismissing hundreds of defendants in a case
alleging that defendants purchased and used modified
access cards and [*11] other pirate access devices to
permit view plaintiff's programming without
authorization).

Plaintiff does not respond to the misjoinder argument
raised by Doe 4. The Court agrees with Doe 4 that based
on the allegations in the complaint, joinder of all nineteen
Doe defendants is inappropriate. However, as Doe 4 has
appeared in this case to contest personal jurisdiction, the
Court will not "drop" Doe 4 from this case. Instead, the
Court orders that Doe defendants 1-3 and 5-19 are
SEVERED and DISMISSED from this action. Plaintiff
can refile separate complaints against Doe defendants 1-3
and 5-19 within twenty (20) days from the date of this
Order. If plaintiff files new complaints within twenty (20)
days, such actions shall be deemed a continuation of the
original action for purposes of the statute of limitations.

CONCLUSION

For the foregoing reasons, the Court considers Doe
4's motion to quash as a motion for a protective order and
grants it in limited part, preventing plaintiff from publicly
disclosing the information from the Earthlink subpoena
regarding Doe 4 until Doe 4 files a motion to proceed
anonymously in this litigation. Defendant's motion to
dismiss for lack of jurisdiction [*12] is DENIED without
prejudice and may be renewed upon the filing of the
declaration identified above. Finally, Plaintiff's motion to
sever the defendants in this case is GRANTED, and Doe
defendants 1-3 and 5-19 are SEVERED and DISMISSED
from this case.

IT IS SO ORDERED.

Dated: December 7, 2010

/s/ Susan Illston

SUSAN ILLSTON

United States District Judge
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OPINION

OPINION & ORDER

HONORABLE PAUL A. CROTTY, United States
District Judge:

In these actions, Plaintiff John Wiley & Sons, Inc.
("Wiley") alleges copyright and trademark infringement,
trademark counterfeiting, and unfair competition against
a total of 67 John Does. In all three matters, the legal
issues currently at bar are identical: pursuant to Fed. R.
Civ. P. 26(d), Wiley has applied ex parte for an order

authorizing the issuance of a subpoena on a number of
internet service providers1 (the "ISPs") for documents
sufficient to locate and identify each of the individual
[*2] defendants. For the following reasons, the Court
GRANTS Wiley's application in part and DENIES it in
part.

1 The ISPs at issue are AT&T Internet Services
(Wayport Inc.); Comcast Cable Communications,
Inc.; Consolidated Communications, Inc.; CSC
Holdings LLC (Optimum Online®); Frontier
Communications of America, Inc.; Helpful
Internet, Inc.; RCN Corporation; Rural Broadband
Network Services LLC; Time Warner Cable, Inc.
(Roadrunner Holdco LLC); and Verizon Online
LLC.

BACKGROUND

Wiley is one of the world's largest publishing houses.
It alleges that, without authorization, Defendants have
made and distributed unauthorized copies of three books
to which Wiley holds the copyrights and which contain
trademarks owned by Wiley, via BitTorrent, a form of
peer-to-peer file sharing software. Specifically, the books
at issue are Windows 7 Secrets (No. 12 Civ. 4231); The
Six-Figure Second Income (No. 12 Civ. 4232); and The
Fat Burning Bible (No. 12 Civ. 4730). BitTorrent allows
users to simultaneously send and receive portions of a
particular file with numerous other users of the software,
who are individually called "peers" and collectively
known as a "swarm." Once an individual user has
downloaded [*3] a portion of the file, it is immediately
shared with other members of the swarm. The files are
continuously distributed by each peer until they close the
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BitTorrent software.

When using BitTorrent, peers broadcast their internet
protocol address ("IP address"). No other information is
available about the software's largely anonymous users.
Using the IP address, Wiley has been able to identify the
location and ISP of each of the Defendants, all of whom
are located in New York State. Without subpoenaing
further information from the ISPs, which it now seeks to
do, it is unable to contact or further identify the
Defendants.

DISCUSSION

I. Joinder

Courts throughout the country are deeply divided
regarding the propriety of joining numerous defendants
together in a single lawsuit based on allegations that they
unlawfully shared the same electronic file using
BitTorrent software. See, e.g. Next Phase Distribution,
Inc. v. Does 1-27, 284 F.R.D. 165, 168-69 (S.D.N.Y.
2012) (collecting cases from this district). "The fact that
multiple courts, in well-reasoned opinions, have arrived
at opposing conclusions suggests that there is no clearly
correct answer to this question." Id. at 170.

Joinder of defendants [*4] is permitted in a single
action if "(A) any right to relief is asserted against them
jointly, severally, or in the alternative with respect to or
arising out of the same transaction, occurrence or series
of transactions or occurrences; and (B) any question of
law or fact common to all defendants will arise in the
action." Fed. R. Civ. P. 20(a)(2). "While the impulse is
toward entertaining the broadest possible scope of action
consistent with fairness to the parties, courts maintain
broad discretion concerning whether to permit joinder"
and may sever defendants based on an evaluation of
whether joinder "would comport with the principles of
fundamental fairness, prejudice either side, or confuse
and complicate the issues for the parties involved." Next
Phase, 284 F.R.D. at 167-68 (internal quotations
omitted).

Courts approving of joinder in this context have done
so based on the theory that "participation of defendants in
the same swarm constitutes 'the same transaction,
occurrence, or series of transactions or occurrences' for
purposes of the joinder rule."2 Malibu Media, LLC v.
Does 1-5, 285 F.R.D. 273, 277-78 (S.D.N.Y. 2012). Judge
Buchwald has explained that where the defendants

participated [*5] in the same swarm, "each defendant's
participation in the swarm facilitated . . . the participation
of the other defendants" due to the nature of BitTorrent
software. Id. at 277. This is true even where the
defendants are not alleged to have participated in the
same swarm simultaneously, because "'the law of joinder
does not have as a precondition that there be temporal
distance or temporal overlap,'" and though "the period at
issue may therefore appear protracted by ordinary
standards, the doctrine of joinder must be able to adapt to
the technologies of our time." Id. (quoting Patrick
Collins, Inc. v. Does 1-21, 282 F.R.D. 161, 168 (E.D.
Mich. 2012)). While defendants may eventually assert
individual defenses, they can be addressed when actually
raised. Id. at 278. Finally, some courts have found "that
severance at this stage in the litigation would introduce
'significant obstacles in [plaintiffs'] efforts to protect their
copyrights from illegal file-sharers and . . . needlessly
delay their cases,'" Digital Sins, Inc. v. Does 1-176, 279
F.R.D. 239, 244 n.6 (S.D.N.Y. 2012) (quoting Call of the
Wild Movie, LLC v. Does 1-1,062, 770 F. Supp. 2d 332,
344 (D.D.C. 2011)) ("Digital Sins [*6] 176"), and that
"requiring aggrieved parties to file hundreds or even
thousands of separate copyright infringement actions
would neither be cost efficient for the plaintiffs nor
promote convenience or judicial economy for the courts."
Id.

2 This Court has previously held that defendants
were not subject to joinder where plaintiff failed
to allege that they participated in the same swarm,
but it did not address whether alleging
participation in the same swarm was itself
sufficient for purposes of joinder. DigiProtect
USA Corp. v. Does 1-240, No. 10 Civ. 8760, 2011
U.S. Dist. LEXIS 109464, 2011 WL 4444666, at
*3 n.3 (S.D.N.Y. Sept. 26, 2011).

Nevertheless, the Court finds the arguments
militating against joinder to be more persuasive. As
described by Judge McMahon, the BitTorrent cases are
comprised of a large number of "separate and discrete
transactions in which [many] individuals used the same
method to access a file via the Internet" and in which
there is "no concerted action whatever, and no series of
related occurrences -- at least, not related in any way
except the method that was allegedly used to violate the
law." Digital Sins, Inc. v. Does 1-245, No. 11 Civ. 8170,
2012 U.S. Dist. LEXIS 69286, 2012 WL 1744838, at *2
(S.D.N.Y. May 15, 2012) [*7] ("Digital Sins 245"). "The
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allegation that defendants have merely committed the
same violation in the same way does not satisfy the
standard for permissive joinder because there are 'no
litigation economies to be gained from trying what are in
essence [many] different cases together.'" SBO Pictures,
Inc. v. Does 1-20, No. 12 Civ. 3925, 2012 U.S. Dist.
LEXIS 78268 (S.D.N.Y. June 5, 2012) (quoting Digital
Sins 245, 2012 U.S. Dist. LEXIS 69286, 2012 WL
1744838, at *3). Since many, if not all, of the defendants
in such cases may raise unique defenses, plaintiffs would
be required to prove their case against each defendant in a
separate and independent manner. "As a result, case
management and the litigation process . . . would quickly
become complicated and unmanageable." Next Phase,
284 F.R.D. at 170. For example, "each Defendant would
have the right to be present at every other Defendant's
deposition -- a thoroughly unmanageable and expensive
ordeal" that would create a "cumbersome procedural
albatross." Pac. Century Int'l Ltd. v. Does 1-101, No. 11
Civ. 2533, 2011 U.S. Dist. LEXIS 124518, 2011 WL
5117424, at *3 (N.D. Cal. Oct. 27, 2011).

Many of the defenses that courts have encountered in
BitTorrent cases stem from the nature of identifying
defendants solely by IP [*8] addresses, which leads to
innumerable false-positives. The majority of American
homes employ wireless routers, which allow a single IP
address to support multiple computers simultaneously. In
re BitTorrent Adult Film Copyright Infringement Cases,
Nos. 11 Civ. 3995, 12 Civ. 1147, 12 Civ. 1150, 12 Civ.
1154, 2012 U.S. Dist. LEXIS 61447, 2012 WL 1570765,
at *3 (E.D.N.Y. May 1, 2012). In this sense, an IP address
is "much like a telephone number [that] can be used for
any number of telephones," such that "it is no more likely
that the subscriber to an IP address carried out a
particular computer function . . . than to say an individual
who pays the telephone bill made a specific telephone
call." Id.; see also Next Phase, 284 F.R.D. at 170. As a
result, the plaintiff in a similar suit conceded that as many
as 30% of the defendants identified via IP address would
be individuals who had not engaged in the alleged
copyright infringement.3 Digital Sins 176, 279 F.R.D. at
242.

3 Many of the recent BitTorrent cases,
particularly those involving pornography, address
a related fear that approving subpoenas to ISPs
regarding large numbers of John Doe defendants
may aid plaintiffs in employing abusive litigation
tactics, including [*9] coercing unjust settlement

from innocent defendants. See, e.g., In re
BitTorrent Adult Film Copyright Infringement
Cases, 2012 U.S. Dist. LEXIS 61447, 2012 WL
1570765, at *9-11; Next Phase, 284 F.R.D. at
170; Digital Sins 176, 279 F.R.D. at 242. This
concern is not present in the instant cases, which
do not involve pornographic works, see In re
BitTorrent Adult Film Copyright Infringement
Cases, 2012 U.S. Dist. LEXIS 61447, 2012 WL
1570765 at *10, and in which there have been no
indications of abusive litigation tactics. See
Malibu Media, 285 F.R.D. at 278.

The only sense in which there are economies to be
gained from allowing joinder in such cases accrues
exclusively to the benefit of plaintiffs, who are not
required to pay separate filing fees for initiating litigation
against each individual defendant. "However, the desire
to avoid paying statutorily mandated filing fees affords
no basis for joinder." Digital Sins 245, 2012 U.S. Dist.
LEXIS 69286, 2012 WL 1744838, at *3. These fees serve
"two salutary purposes. First, [they are] a revenue raising
measure. . . . Second, [they] act[] as a threshold barrier,
albeit a modest one, against the filing of frivolous or
otherwise meritless lawsuits." In re Diet Drugs, 325 F.
Supp. 2d 540, 541 (E.D. Pa. 2004). By bringing only
[*10] three actions rather than 67, Wiley presently avoids
paying the mandatory $350 filing fee in a total of 64
cases, saving over $22,000 in these matters alone. See 28
U.S.C. § 1914(a). Though the Court may decline to
address the propriety of joinder sua sponte while the
"action is in its infancy [because] each defendant will
have ample time to challenge his inclusion in the
litigation," John Wiley & Sons, Inc. v. Does 1-27, No. 11
Civ. 7627, 2012 U.S. Dist. LEXIS 13667, 2012 WL
364048, at *1-2 (S.D.N.Y. Feb. 3, 2012), "postponing a
decision on joinder in lawsuits similar to this action
results in lost revenue of perhaps millions of dollars [in
filing fees] and only encourages Plaintiffs . . . to join (or
misjoin) as many doe defendants as possible." Arista
Records, LLC v. Does 1-11, No. 07 Civ. 2828, 2008 U.S.
Dist. LEXIS 90183, 2008 WL 4823160, at *5 (N.D. Ohio
Nov. 3, 2008). The risk of potentially incentivizing
plaintiffs "to draw numerous innocent internet users into
[this type of] litigation, placing a burden upon them[,] . . .
weighs against allowing the discovery as designed." SBO
Pictures, Inc. v. Does 1-3, 3036, No. 11 Civ. 4220, 2011
U.S. Dist. LEXIS 137361, 2011 WL 6002620, at *3 (N.D.
Cal. Nov. 30, 2011).
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Several courts have also found that defendants did
not [*11] participate in the same "transaction" or
"occurrence" for the purposes of Fed. R. Civ. P. 20 where
the alleged infringement did not occur simultaneously. In
the cases at bar, Wiley alleges that each of the various
defendants engaged in infringing conduct on only one of
several days at issue.4 The "differing dates and times of
each Defendant's alleged sharing do not allow for an
inference that the Defendants were acting in concert"
because they did not all share the infringed works with
one another. Raw Films, Inc. v. Does 1-32, No. 11 Civ.
2939, 2011 U.S. Dist. LEXIS 149215, 2011 WL 6840590,
at *2 (N.D. Ga. Dec. 29, 2011); see also In re BitTorrent
Adult Film Copyright Infringement Cases, 2012 U.S.
Dist. LEXIS 61447, 2012 WL 1570765, at *11 ("even
assuming that the John Does are the actual infringers,
the assertion that defendants were acting in concert rests
upon a thin reed." (emphasis in original)). The only
common threads uniting Defendants in these matters are
that they are alleged to have IP addresses which were
used to engage in the unauthorized reproduction and
distribution of protected works via BitTorrent, an
allegation insufficient to support joinder. DigiProtect
USA Corp., 2011 U.S. Dist. LEXIS 109464, 2011 WL
4444666, at *3 n.3.

4 Specifically, Wiley alleges that [*12]
Defendants reproduced and distributed Windows
7 Secrets and The Six Figure Income on May 17,
2012; May 22, 2012; and May 24, 2012. The Fat
Burning Bible was reproduced and distributed on
May 30, 2012; June 1, 2012; June 6; 2012; June 8,
2012; and June 12, 2012.

Accordingly, the Court exercises its discretion sua
sponte to sever John Does 2-22 in matter number 12 Civ.
4231, John Does 2-24 in matter number 12 Civ. 4232,
and John Does 2-21 in matter number 12 Civ. 4730. See
Fed. R. Civ. P. 20(b), 21, 42(b). The actions against the
severed defendants are hereby dismissed, without
prejudice, because Wiley has failed to pay the requisite
filing fees necessary to bring these additional lawsuits.
Wiley may reinstate its actions against the severed
defendants by filing individualized complaints against
them and paying the requisite filing fees. If it chooses to
do so, any pre-service discovery efforts must comply
with the protocol set out in Digital Sins 245, 2012 U.S.
Dist. LEXIS 69286, 2012 WL 1744838, at *6-8:

(1) Plaintiff must bring to the attention

of this Court the existence of any
potentially related cases "in order to avoid
unnecessary duplication of judicial effort."
Local Civ. R. 1.6(a).

(2) Subpoenas may issue [*13]
seeking the telephone numbers or email
addresses of the individuals who are
assigned a particular IP address. Within
seven days of service of each subpoena,
the ISP shall reasonably attempt to
identify the John Doe sued, and provide
that John Doe (not Plaintiff) with a copy
of the subpoena and a copy of this order
(which Plaintiff must attach to the
subpoena). If an ISP is unable to
determine the identity of the user of a
particular IP address to a reasonable
degree of technical certainty, it shall notify
Plaintiff in writing, so that a record can be
kept for review.

(3) An ISP may move to quash or
otherwise object to any subpoena within
21 days of its receipt. Similarly, each
potential defendant shall have 21 days
from their receipt of the subpoena from
the ISP to move to quash or otherwise
object to it.

(4) Absent such opposition, the ISPs
shall produce the information sought to
the Court, not to Plaintiff, within 21 days
after notifying the defendant. Such
submission shall be ex parte and under
seal. The information will be disclosed to
Plaintiff by the Court. No such disclosure
shall include any email addresses or
telephone numbers.

(5) Plaintiff may use the information
disclosed [*14] only for the purpose of
litigating the matter at bar.

II. Expedited Discovery

Having severed all but the first John Doe defendant
in each of the matters brought by Wiley, the Court now
considers Wiley's request for expedited discovery
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concerning the remaining defendants. Requests for a
court order authorizing expedited discovery are evaluated
under a "flexible standard of reasonableness and good
cause." Next Phase, 284 F.R.D. at 171 (quoting Digital
Sins 176, 279 F.R.D. at 241). There is good cause to
grant expedited discovery in the instant matters
"[b]ecause [Wiley] has alleged a prima facie case of
copyright infringement5 and it cannot identify [the] John
Doe[s] without a court-ordered subpoena." Id.
Accordingly, Wiley's motion for expedited discovery is
granted as to the remaining defendants.

5 Because Wiley has set out a prima facie case
of copyright infringement, see Wiley v. Does 1-30,
284 F.R.D. 185, 189 (S.D.N.Y. 2012), it is not
necessary to determine whether it has done so for
its other causes of action.

CONCLUSION

For the foregoing reasons, John Does 2-22 in matter
number 12 Civ. 4231, John Does 2-24 in matter number

12 Civ. 4232, and John Does 2-21 in matter number 12
Civ. 4730 [*15] are severed and the cases against them
are dismissed without prejudice. The ex parte
applications for expedited discovery are granted as to
John Doe 1 in each of the aforementioned matters. The
Clerk of the Court is directed to terminate the
applications at docket number 3 in 12 Civ. 4231, docket
number 3 in 12 Civ. 4232, and docket number 2 in 12
Civ. 4730.

Dated: New York, New York

March 15, 2013

SO ORDERED

/s/ Paul A. Crotty

PAUL A. CROTTY

United States District Judge
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OPINION

STATEMENT - OPINION

Plaintiff Malibu Media, LLC owns the copyright to
many adult entertainment motion pictures. It brought this
action pursuant to the Copyright Act of 1976, 17 U.S.C. §
101 et seq., against 21 "Doe" defendants for infringing on
one of its copyrighted works, entitled "First Love."
Plaintiff alleges that defendants unlawfully downloaded
and distributed the motion picture by using the BitTorrent
peer-to-peer sharing protocol. Counsel for Does 5, 8, and
21 (Movants) have filed appearances with this court, and
now bring motions to quash the third-party subpoenas

issued to their respective internet service providers, to
sever for misjoinder, and to proceed anonymously. Doe 8
also brings a motion to transfer the matter to the Eastern
Division of the Northern District of Illinois.

BACKGROUND

BitTorrent is a popular peer-to-peer sharing protocol
that allows for [*2] the distribution of large chunks of
data. Rather than downloading a file from a single source
computer, BitTorrent users join a "swarm" of host
computers to download and upload pieces of a single
work from each other simultaneously. More specifically,
one individual, the "seeder," uploads a file containing the
entire work to a "torrent site." BitTorrent causes the
initial seeder's computer to send separate pieces of the
file containing the work to individuals, or "peers,"
seeking to download the work. Each peer receives a piece
of the file, and then both transmit their portion to other
peers and simultaneously download the other pieces from
other peers. The peers and seeders together make up a
"swarm." This process allows for the distribution of large
files without placing a heavy burden on the source
computer and network.

Plaintiff alleges that each defendant downloaded the
BitTorrent protocol onto his computer and participated in
the same swarm by directly interacting and
communicating with other members of that swarm.
Plaintiff alleges that the "ISP to which each defendant
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subscribes can correlate the Defendant's IP address to the
Defendant's true identity." The plaintiff further [*3]
alleges that "each Defendant had copied a piece of
Plaintiff's copyrighted Work . . ., and therefore, each
defendant was part of the same series of transactions."
According to a spreadsheet and audit attached as exhibits
to the amended complaint, the 21 Does individually
downloaded "First Love" on dates spanning from
September 5, 2012 to October 23, 2012. Plaintiff retained
a company, IPP, Limited, to investigate and identify the
Internet Protocol (IP) addresses that used BitTorrent to
distribute plaintiff's copyrighted works. IPP discovered
the 21 IP addresses of the Doe defendants.

Plaintiff filed this lawsuit on December 4, 2012
against 21 Does, and soon thereafter filed an amended
complaint. Because BitTorrent allows users to upload and
download anonymously, the defendants are known to
plaintiff only by their individual IP addresses. On
December 12, 2012, for the purpose of discovering
defendants' identities and to serve process on them,
plaintiff moved ex parte for leave to serve third-party
subpoenas on the Internet Service Providers, (ISPs), that
provided the IP addresses through which plaintiff's works
were downloaded. Plaintiff's sought Doe defendants'
names, geographical addresses, [*4] phone numbers, and
Media Access Control address, a number unique to each
computer. On December 19, 2012, Magistrate Judge P.
Michael Mahoney granted the motion.

Movants have since had appearances filed by their
attorneys, and now present the instant motions to quash
or modify the subpoenas, sever, proceed anonymously,
and transfer.

DISCUSSION

I. Motion to Quash

Movants move to quash or modify the third-party
subpoenas served onto AT&T Internet Services, AT&T
U-verse, and SBC Internet Services (together AT&T), the
ISPs for Movants. Federal Rule of Civil Procedure 45(a)
permits the issuance of documents, electronically stored
information, or other tangible things that are within a
person's possession, custody, or control. Malibu Media,
LLC v. Does 1-14, 287 F.R.D. 513, 516 (N.D. Ind. 2012)
(Cosbey, J.). A court must quash or modify a subpoena if
it (1) fails to allow a reasonable time to comply; (2)
requires a non-party or its officer to travel over 100
miles; (3) requires disclosure of privileged or other

protected matters if no exception or waiver applies; or (4)
subjects a person to undue burden. Fed. R. Civ. P.
45(c)(3)(A)(i)-(iv). A court may quash or modify a
subpoena if the subpoena [*5] requires the disclosure of
a trade secret or other confidential research information;
an unretained expert's opinion; or a non-party to incur
substantial expenses to travel over 100 miles to attend
trial. Fed. R. Civ. P. 45(c)(3)(A)(i)-(iii). The party
seeking to quash or modify a subpoena bears the burden
of demonstrating that the information sought in the
subpoena subjects a person to undue burden or requires
the disclosure of privileged information. AF Holdings,
LLC v. Doe, No. 12 C 4222, 2012 U.S. Dist. LEXIS
162487, 2012 WL 5520861, at *1 (N.D. Ill. Nov. 13,
2012) (Darrah, J.). Ruling on a motion to quash a
subpoena is within the court's discretion. Griffin v. Foley,
542 F.3d 209, 223 (7th Cir. 2008).

The subpoenas were issued to AT&T, a non-party to
this action. A party has standing to move to quash a
subpoena issued to a non-party if the information sought
by the subpoena is privileged, or it infringes on the
party's privacy interests. Hard Drive Prods. v. Does 1-48,
No. 11 CV 9062, 2012 U.S. Dist. LEXIS 82927, 2012 WL
2196038, at *3 (N.D. Ill. June 14, 2012); see also United
States v. Raineri, 670 F.2d 702, 712 (7th Cir. 1982)
(citation omitted). Here, due to the identifying
information requested in the subpoenas, Movants have
"at least [*6] a minimal privacy interest in the
information requested by the subpoena," which is
sufficient to bring the motion to quash. Sunlust Pictures,
LLC v. Does 1-75, No. 12 C 1546, 2012 U.S. Dist. LEXIS
121368, 2012 WL 3717768, at *2 (N.D. Ill. Aug. 27,
2012) (Tharp, J.).

Movants first argue that plaintiff's knowledge of
their identifying information would subject them "to a
choice between public opprobrium and private blackmail
on spurious claims." The court construes their arguments
to posit that compliance with the subpoena would create
undue burden. In determining whether a burden is
"undue," the court assesses whether "the burden of
compliance with [the subpoena] would exceed the benefit
of production of the material sought by it." Northwestern
Mem. Hosp. v. Ashcroft, 362 F.3d 923, 927 (7th Cir.
2004).

Here, complying with the subpoenas creates no
burden for Movants, since the subpoenas were issued to
AT&T. See Malibu Media, LLC v. Reynolds, No. 12 C
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6672, 2013 U.S. Dist. LEXIS 31228, 2013 WL 870618, at
*6 (N.D. Ill. Mar. 7, 2013) (Kendall, J.) ("[b]ecause Doe
15 is not the party directed to respond to the subpoena
and no action is required of him, he cannot maintain that
the subpoena creates an undue burden on him."); Sunlust
Pictures, LLC, 2012 U.S. Dist. LEXIS 121368, 2012 WL
3717768, at *2 [*7] ("[t]he subpoena does not impose an
undue burden on Doe because he is not the party directed
to respond to it."); Hard Drive Prods, Inc. v. Does 1-48,
No. 11-962, 2012 U.S. Dist. LEXIS 82927, 2012 WL
2196038, at *3 (N.D. Ill. June 14, 2012) (Kim, J.) ("the
subpoenas do not burden [defendant] because they do not
require any action from the movant."); First Time Videos,
LLC v. Does 1-500, 276 F.R.D. 241, 250 (N.D. Ill. 2011)
(Castillo, J.) ("[t]he subpoena's served on Doe
Defendants' ISPs do not subject the Doe Defendants to an
undue burden; if anyone may move to quash these
subpoenas on the basis of an undue burden, it is the ISPs
themselves, as they are compelled to produce information
under the subpoena."). Accordingly, Movants' claims that
plaintiff's knowledge of their identifying information
would subject them to embarrassment and leave them
susceptible to unfair settlement negotiation tactics, even
if supported, is not sufficient to quash a subpoena.
Movants' concerns over privacy and the fear over unfair
settlement tactics employed by plaintiff are more
appropriately addressed in their motions to proceed
anonymously, discussed in Section II of this
Memorandum Opinion. Furthermore, Movants' motion to
quash [*8] is denied to the extent that they rely on the
assertion that are wrongfully accused of stealing
plaintiff's content. "[G]eneral denials of liability cannot
serve as a basis for quashing a subpoena." First Time
Videos, 276 F.R.D. at 250.

Movants also contend that the identifying
information sought by the subpoena is commercial
information that may be protected under Rule
45(c)(3)(B)(i). The Seventh Circuit has held that
customer lists and customer information constitute trade
secrets. See Am. Family Mut. Ins. Co. v. Roth, 485 F.3d
930, 933 (7th Cir. 2007). However, Movants advance no
allegation or proof that plaintiff intends to divulge the
subpoenaed information for commercial purposes. Absent
that, Movants' fear that disclosure of their identities to
plaintiff will lead to AT&T's competitors targeting its
customers is unfounded. In light of the limited
information sought by the subpoenas and the lack of any
allegation that plaintiff seeks to distribute Movants'
information to others, the court declines to quash the

subpoena on this basis.

However, the court is persuaded that the scope of the
subpoenas is too broad and should be modified. As was
the case in In re BitTorrent Copyright Infringement
Cases, 2013 U.S. Dist. LEXIS 17851, 2013 WL 501443
(C.D. Ill. Feb. 11, 2013) [*9] (Gorman, J.), plaintiff here
sought leave to issue subpoenas to ISPs in order to
identify the defendants and to properly serve them. 2013
U.S. Dist. LEXIS 17851, [WL] at *7. The court agrees
with Movants that defendants' telephone numbers are
unnecessary for plaintiff to achieve these goals. See id.
The court therefore grants Movants' motion to modify the
subpoena. To the extent that any subpoenas have been
returned to plaintiff with any of the Does' telephone
numbers, the court orders plaintiff to refrain from using
defendants' telephone number for any purpose.

Finally, Doe 8 contends that the individual subpoena
seeking his identifying information should be quashed
because it is not dated, and therefore does not comply
with Rule 45(a)(3). Rule 45(a)(3) requires the clerk to
"issue a subpoena, signed but otherwise blank, to a party
who requests it." Doe 8's argument is unfounded, as Rule
45(a)(3) plainly fails to impose any requirement that the
subpoena be dated.

For the foregoing reasons, Movants' motion to quash
is denied, and their motion to modify the subpoenas is
granted.

II. Motion to Proceed Anonymously

Movants seek permission from the court to proceed
anonymously through the discovery phase of litigation.
[*10] They assert that the threat of public disclosure of
their identities would expose them to embarrassment, the
possibility of which would open the door to plaintiff
coercing a favorable settlement from them.

Permitting a party to proceed anonymously is
generally disfavored unless exceptional circumstances
justify such action. Doe 3 v. Elmbrook Sch. Dist., 658
F.3d 710, 721 (7th Cir. 2011), vacated on other grounds
687 F.3d 840 (7th Cir. 2012). This presumption owes to
the public's right to monitor court proceedings. Doe v.
City of Chicago, 360 F.3d 667, 669 (7th Cir. 2004). A
party may nevertheless proceed anonymously if the harm
done to him as a result of publicly disclosing his identity
outweighs the likely harm that concealment of his
identity would cause to the public and the opposing party.

Page 3
2013 U.S. Dist. LEXIS 79433, *6

Case: 1:13-cv-00792 Document #: 48-1 Filed: 06/27/13 Page 67 of 141 PageID #:741



Id. Permitting a party to proceed anonymously is within
the court's discretion. K.F.P. v. Dane Cnty., 110 F.3d
516, 519 (7th Cir. 1997).

Movants assert that proceeding anonymously is
appropriate because the allegations against them are of a
personal and embarrassing nature, and that the harm to
their privacy interests exceed any harm that may be done
to plaintiff or the public. The Seventh Circuit [*11]
Court of Appeals has recognized that proceeding
anonymously may be justified if a party is "a minor, a
rape or torture victim, a closeted homosexual, or -- so far
as appears -- a likely target of retaliation by people who
would learn her identity only from a judicial opinion or
other court filing." City of Chicago, 360 F.3d at 669.
Courts in this district have agreed that the concerns raised
by Movants - namely, the fear of being exposed,
potentially wrongfully, as consumers of illegally
downloaded pornography, and the leverage gained by
plaintiff in negotiating a settlement -- justify protecting
defendants' identities from public disclosure. See
Reynolds, 2013 U.S. Dist. LEXIS 31228, 2013 WL
870618, at *6-8 (recognizing that "claims against mass
defendants and motions to discover defendants' identities
may be used to shame defendants into settlements
agreements where they may otherwise have a meritorious
defense) (citation omitted); Malibu Media, LLC v. Does
1-37, 12 C 6674, slip op. at 1 (N.D. Ill. Jan. 9, 2013)
(Feinerman, J.); Sunlust Pictures, LLC, 2012 U.S. Dist.
LEXIS 121368, 2012 WL 3717768, at *5-6 (finding that
"[a] disputed allegation that Doe illegally downloaded
(and presumably viewed) a pornographic movie" is a
sensitive and personal [*12] matter that justifies
preserving defendant's anonymity).

Plaintiff does not object to Movants proceeding
anonymously. While a court has a duty to independently
ascertain the propriety of permitting a party to proceed
anonymously, Doe v. Blue Cross & Blue Shield United of
Wisconsin, 112 F.3d 869, 872 (7th Cir. 1997), the court
accepts plaintiff's acquiescence to Movants' motion as a
concession that any harm to plaintiff would be minimal.
Further, plaintiff "will know Doe's true identity and can
prosecute any claims that have legal merit." Sunlust, 2012
U.S. Dist. LEXIS 121368, 2012 WL 3717768, at *5. Nor
will granting Movants' motion unduly harm the public
interest. Movants presently seek to remain anonymous
only through the dispositive motion stage of litigation.
Movants "do not request that the case move forward
under seal, nor [do they] move for a blanket protective

order barring disclosure of [their] identity for the duration
of this litigation." Reynolds, 2013 U.S. Dist. LEXIS
31228, 2013 WL 870618, at *7. Lastly, the public's
interest in knowing Movants' respective identities is
vitiated by the fact that unlike a plaintiff bringing a
similar motion, defendants did not purposely avail
themselves of the federal courts. See Sunlust, 2012 U.S.
Dist. LEXIS 121368, 2012 WL 3717768, at *6.

Weighing [*13] the embarrassment that could
potentially be visited upon Movants if they were exposed
as consumers of illegally downloaded pornography
against the minimal harm to plaintiff and the public by
maintaining Movants' anonymity, this court finds that
exceptional circumstances exist that justify keeping
Movants' identities concealed through discovery and the
filing of dispositive motions. Plaintiff is ordered to
refrain from revealing Movants' respective identities
unless it first obtains consent from defendants to do so.

III. Motion to Sever

Movants move to sever for improper joinder.
Defendants may be properly joined if "(A) any right to
relief is asserted against them jointly, severally, or in the
alternative with respect to or arising out of the same
transaction, occurrence, or series of transactions or
occurrences; and (B) any question of law or fact common
to all defendants will arise in the action." Fed. R. Civ. P.
20(a)(2). Joinder promotes judicial economies, Elmore v.
Henderson, 227 F.3d 1009, 1012 (7th Cir. 2000), and is
strongly encouraged. United Mine Workers of Am. v.
Gibbs, 383 U.S. 715, 724, 86 S. Ct. 1130, 16 L. Ed. 2d
218 (1966). The terms "transaction" and "occurrence" are
not defined in the Federal Rules [*14] of Civil
Procedure, courts have interpreted the terms as
"comprehend[ing] a series of many occurrences,
depending not so much upon the immediateness of their
connection as upon their logical relationship." Lozada v.
City of Chicago, No. 10 C 1019, 2010 U.S. Dist. LEXIS
89231, 2010 WL 3487952, at *2 (Aug. 30, 2010) (Aspen,
J.) (quoting Mosley v. General Motors Corp., 497 F.2d
1330, 1333 (8th Cir. 1974)). District courts have wide
discretion in determining whether joinder is proper.
Chavez v. Ill. State Police, 251 F.3d 612, 632 (7th Cir.
2001). The Seventh Circuit has recognized that this
discretion permits district courts to take factors other than
those articulated in Rule 20 into account, such as whether
joinder comports with principles of fundamental fairness,
or whether joinder prejudices a party. Id. (citations
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omitted).

District courts are split over whether defendants may
be joined in a single action based on their participation in
a BitTorrent swarm. Compare Reynolds, 2013 U.S. Dist.
LEXIS 31228, 2013 WL 870618, at *8-16 (finding that
joinder was improper); Zambezia Film (PTY) Ltd. v. Does
1-33, Nos. 13 C 1323, 13 C 1741, 2013 U.S. Dist. LEXIS
39218, 2013 WL 1181587, at *1-2 (Mar. 20, 2013)
(Shadur, J.) (same); Malibu Media, LLC v. John Does
1-33, No. 12 C 8940, slip op. at 2 (N.D. Ill. Dec. 12,
2012) (Conlon, J.) (same); [*15] In re BitTorrent Adult
Film Copyright Infringement Cases, 2012 U.S. Dist.
LEXIS 61447, 2012 WL 1570765, at *11-13 (E.D. N.Y.
May 1, 2012) (Brown, J.) (same); with Malibu Media,
LLC v. John Does, 287 F.R.D. at 520-21 (finding
plaintiff's allegations sufficiently alleged that defendants
were involved in the same series of transactions and
satisfied Rule 20(a)); Sunlust Pictures, 2012 U.S. Dist.
LEXIS 121368, 2012 WL 3717768, at *2-3 (same); Pac.
Century Int'l v. Does 1-31, No. 11 C 9064, 2012 U.S.
Dist. LEXIS 82796, 2012 WL 2129003, at *2-3 (N.D. Ill.
June 12, 2012) (Leinenweber, J.) (same); Hard Drive
Prods. v. Does 1-55, No. 11 C 2798, 2011 U.S. Dist.
LEXIS 118049, 2011 WL 4889094, at *5 (N.D. Ill. Oct.
12, 2011) (Darrah, J.) (same).

This court finds that the allegations in the amended
complaint fail to establish that Doe defendants' discrete
acts were part of the same "series of transactions," and
that joinder is inappropriate under Rule 20(a). Plaintiff
claims that "each defendant downloaded the BitTorrent
protocol onto his computer and participated in the same
swarm by directly interacting and communicating with
other members of that swarm." But this only shows that
Doe defendants (1) used BitTorrent, (2) to participate in a
swarm to [*16] download the same movie. Plaintiff fails
to allege any facts that Does acted in concert with each
other, or that any of Doe defendants' actions were
dependent on any other Doe defendants' activity. Indeed,
48 days elapsed between the first and last Does
downloaded "First Love," with downloading activity
taking place over 17 days within that span. This does not
jibe with one of BitTorrent's most attractive
characteristics: the speed at which users can download
large chunks of data. See Malibu Media, LLC v. John
Does 1-33, 12 C 8940, slip op. at 2 ("BitTorrent is
designed to facilitate the fast dissemination of data.")
(emphasis added); see also Zambezia Film (PTY) Ltd.,
2013 U.S. Dist. LEXIS 39218, 2013 WL 1181587, at *2

(quoting Sean B. Karunaratne, Note, The Case Against
Combating BitTorrent Piracy Through Mass John Doe
Copyright Infringement Lawsuits, 111 Mich. L.Rev. 283,
295 (Nov. 2012)). In Reynolds, Judge Kendall succinctly
articulated the reasoning behind denying joinder based on
similar allegations:

Despite its cooperative design, the BitTorrent
protocol's architecture alone does not compel the
conclusion that anonymous defendants who download
copies of the same file from the same swarm are engaged
in a [*17] common transaction or series of transactions
for the purposes of Rule 20(a)(2). Where a swarm
continues to exist for an extended period of time, it is
improbable that defendants entering a swarm weeks or
months apart will actually exchange pieces of data.
Furthermore, it is impossible for defendants who are not
in a swarm coextensively to exchange any pieces of a
file.

2013 U.S. Dist. LEXIS 31228, 2013 WL 870618, at
*11. As in Reynolds, plaintiff's allegations that Does'
participation in a swarm at some point over the course of
over six weeks are not sufficient to establish that they
acted in concert.

Plaintiff insists that the Doe defendants' participation
in a swarm was "reasonably related, not just because
Defendants used BitTorrent, but also because Defendants
utilized the computers of others to download the same
file, and allowed others to access their computer to
receive it." But absent any facts tying Does' downloading
of plaintiff's work to other Does' activity, "[a]ll this
means is that each putative defendant . . . is a possible
source that may be able to distribute copyrighted
material." Reynolds, 2013 U.S. Dist. LEXIS 31228, 2013
WL 870618, at *13 (emphasis in original). Hence, any
inference that defendants participated in the same [*18]
swarm, or that their downloading of the movie depended
on each others' activity, is speculative, and does not
justify joinder. Id.

Plaintiff also asserts that the Supreme Court's
decision in United States v. Mississippi, 380 U.S. 128, 85
S. Ct. 808, 13 L. Ed. 2d 717 (1965), supports joinder. In
that case, the Court held that joinder of six state election
registrars was proper under Rule 20(a) where the
complaint "charged a long-standing, carefully prepared,
and faithfully observed plan" to prevent African
Americans in Mississippi from voting; "a plan which the
registration statistics included in the complaint would
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seem to show had been remarkably successful." Id. at
135-36. The pleading in Mississippi alleged a concerted,
purposeful scheme that required the participation of
defendants. Moreover, the success of the scheme was
supported by extrinsic evidence. The amended complaint
and exhibits here fail to meet either of these thresholds.

Finally, plaintiff contends that it satisfies the first
prong of Rule 20(a)(2) because it adequately alleges that
defendants are "severally" liable. But plaintiff only offers
conclusory statements, and therefore does not persuade
this court.

Because plaintiff has not established the [*19] first
prong of Rule 20(a), it cannot demonstrate that joinder is
proper. The court therefore grants Movants' motion to
sever.

CONCLUSION

For the foregoing reasons, Movants' motion to quash
the subpoenas is denied, and their motion to modify the
subpoena is granted. Movants' motion to sever for
improper joinder is granted. Counsel for plaintiff and
Movants are to participate in a telephonic conference
with the court (telephone No. 815-987-4480 ext. 2) on
Monday, June 10, 2013 at 8:45 a.m. to be arranged by
plaintiff's counsel to provide input as to which defendant
should not be severed and whether those defendants to be
severed will be filing new cases in this Division. Finally,
in light of the court's order to sever defendants into
separate lawsuits, Doe 8's motion to transfer to the
Eastern Division is denied without prejudice.
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Defendants.

Civil No. 12-cv-0362-LAB (DHB)

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF
CALIFORNIA

2012 U.S. Dist. LEXIS 84948

June 18, 2012, Decided
June 19, 2012, Filed

SUBSEQUENT HISTORY: As Amended June 21,
2012

COUNSEL: [*1] For Malibu Media, LLC, a California
corporation, Plaintiff: Adam M. Silverstein, LEAD
ATTORNEY, Cavalluzzi & Cavalluzzi, Los Angeles,
CA; Leemore L Kushner, Kushner Law Group, Los
Angeles, CA.

For John Doe#17, Defendant: Richard Leo Fahey, LEAD
ATTORNEY, Lieb and Lieb, San Diego, CA.

For John DOE # 24, Defendant: Malte L. L. Farnaes,
LEAD ATTORNEY, Law Office of Malte L. L. Farnaes,
APC, Cardiff, CA.

JUDGES: DAVID H. BARTICK, United States
Magistrate Judge.

OPINION BY: DAVID H. BARTICK

OPINION

AMENDED ORDER DENYING MOTIONS TO
QUASH

On April 16, 2012, Defendant John Doe 17 filed a
Motion to Quash Third Party Subpoena and Sever all Doe

Defendants and/or to Vacate the February 24, 2012 Order
Granting Plaintiff Leave to Serve Third Party Subpoenas
Prior to Rule 26(f) Conference. (ECF No. 7.) On May 2,
2012, Defendant John Doe 24 filed a Motion to Sever and
Dismiss Doe Defendant No. 24 and to Quash Subpoena.
(ECF No. 13.) Plaintiff has filed a Response and
Opposition to both motions, and Defendants have each
filed a Reply. 1 The Court has reviewed the parties'
papers and supporting exhibits, and for the reasons set
forth below DENIES Defendant John Doe 17 and
Defendant John Doe 24's Motions to Quash.

1 On May 16, 2012, John Doe 17 [*2] filed a
Notice of Joinder in John Doe 24's Motion to
Sever and Dismiss and to Quash Subpoena. (ECF
No. 20.)

I. BACKGROUND

On February 9, 2012, Plaintiff Malibu Media, LLC,
filed this action against 25 John Doe defendants, alleging
direct and contributory copyright infringement. 2 (ECF
No. 1.) The Complaint alleges the John Doe defendants
illegally reproduced and distributed Plaintiff's
copyrighted material through a peer-to-peer Internet
network using Bit Torrent technology. On February 17,
2012, Plaintiff filed a motion seeking early discovery for
the limited purpose of identifying the John Doe
defendants. (ECF No. 3.) Plaintiff identified the IP
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address associated with each John Doe defendant and
requested that the Court allow it to subpoena the
defendants' Internet Service-Providers ("ISPs") to obtain
the true name, address, telephone number, e-mail address,
and Media Access Control ("MAC") address of the
person to whom each IP address corresponded. On
February 24, 2012, the Honorable Louisa S Porter
granted the motion. (ECF No. 5.)

2 Plaintiff has settled with John Does 12 and 22,
and on May 31, 2012, dismissed them from this
action with prejudice. (ECF No. 21.) On June 7,
2012, Plaintiff [*3] voluntarily dismissed John
Does 1-11, 13-16, 18-21, 23, and 25 without
prejudice. (ECF No. 23.) Therefore, the only
remaining Defendants to this action are John Does
17 and 24.

John Doe 17 and John Doe 24 ("Movants") now seek
to quash the subpoenas issued to their respective ISPs.
Alternatively, they have moved for severance and/or
dismissal, and John Doe 17 has moved to vacate the
February 24, 2012 Order. On April 23, 2012, the motions
were referred to this Court by the Honorable Larry A.
Burns, for the purpose of determining the motions to
quash. 3

3 The Order of Reference instructs that the
motions requesting all John Doe defendants be
severed and to vacate Judge Porter's February 24,
2012 Order in its entirety, will be considered, if
necessary after the undersigned Judge rules on the
motion to quash. (ECF No. 8.) Accordingly, this
Order will not address those motions.
Additionally, this Court will reserve ruling on
Movants' requests to dismiss this action, as such a
determination is the province of the District
Judge.

II. ANALYSIS

A. Legal Standard

Motions to quash subpoenas are governed by
Federal Rule of Civil Procedure 45. Rule 45(c)(3)
provides, in relevant part, that a subpoena [*4] must be
modified or quashed if it "requires disclosure of
privileged or other protected matter" or "subjects a person
to undue burden." 4 Fed. R. Civ. P. 45(c)(3)(A). In
evaluating whether a subpoena is unduly burdensome,
"the court balances the burden imposed on the party

subject to the subpoena by the discovery request, the
relevance of the information sought to the claims or
defenses at issue, the breadth of the discovery request,
and the litigant's need for the information." Liberty Media
Holdings v. Does 1-62, 2012 U.S. Dist. LEXIS 24232,
2012 WL 628309, *2 (S.D. Cal. February 24, 2012)
(citing Call of the Wild Movie, LLC v. Does 1-1,062, 770
F. Supp. 2d 332, 354-55 (D.D.C. 2001)).

4 Rule 45(c)(3)(A) also provides that a subpoena
must be quashed or modified if it fails to allow a
reasonable time to comply or requires a non-party
to travel more than 100 miles (except for trial
within the state). The Rule provides that a court
may modify or quash a subpoena if it requires
disclosure of trade secrets, certain expert opinion,
or requires a non-party to incur substantial
expense to travel more than 100 miles for trial.
Fed. R. Civ. P. 45(c)(3)(B).

B. Movants' Standing

As a preliminary matter, Plaintiff argues Movants
[*5] lack standing to quash the subpoenas issued to their
ISPs. As a general rule, a party does not have standing to
challenge a subpoena issued to a third party, unless the
party has some personal right or privilege relating to the
information sought. See e.g. Vera v. O'Keefe, 2012 U.S.
Dist. LEXIS 35974, 2012 WL 909316, *1 (S.D. Cal.
March 16, 2012); Deployment Medicine Consultants Inc.
v. Pipes, et al., 2011 U.S. Dist. LEXIS 20568, 2011 WL
811579, *2 (S.D. Cal. March 2, 2011); Third Degree
Films, Inc. v. Does 1-108, 2012 U.S. Dist. LEXIS 25400,
2012 WL 669055, *2 (D. Md. Feb. 28, 2012). Movants
contend that they have a privacy interest in the
identifying information they provided to their ISPs.

The Court finds that Movants' privacy interest in
their contact information "is minimal at best." 5 Third
Degree Films, Inc., 2012 U.S. Dist. LEXIS 25400, 2012
WL 669055 at *2. Yet, "however minimal or 'exceedingly
small' the Doe Defendants' interests here are, parties need
only have 'some personal right or privilege in the
information sought' to have standing to challenge a
subpoena to a third party.'" 2012 U.S. Dist. LEXIS 25400,
[WL] at *2 (internal citations omitted). Therefore, the
Court will not deny Movants' motions to quash for lack
of standing.

5 Some courts outside this district have found
that internet subscribers do not have an [*6]
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expectation of privacy in identifying information
they conveyed to their ISPs See AF Holdings,
LLC v. Does 1-162, 2012 U.S. Dist. LEXIS 17894,
2012 WL 488217, *4 (S.D. Fla. Feb. 14, 2012);
First Time Videos, LLC v. Does 1-18, 2011 U.S.
Dist. LEXIS 103881, 2011 WL 4079177, *1 (S.D.
Ind. Sept. 13, 2011). However, the courts within
this district that have addressed motions to quash
in similar Bit-Torrent cases have not denied the
motions for lack of standing. See e.g. Liberty
Media Holdings, LLC v. Does 1-62, 2012 U.S.
Dist. LEXIS 24232, 2012 WL 628309 (S.D. Cal.
Feb. 24, 2012) (addressing merits of motions to
quash and thereby implicitly indicating Doe
defendants had standing); Patrick Collins, Inc. v.
John Does 34-51, 2012 WL 871269 (S.D. Cal.
March 14, 2012) (same).

C. Motion to Quash on Grounds that Plaintiff is Not
the Real Party in Interest

John Doe 17 argues that there is no corporation by
the name of "Malibu Media, LLC" listed on the
California Secretary of State's website. Therefore, John
Doe 17 concludes Plaintiff is not entitled to sue for
copyright infringement because no such corporate entity
exists. On that basis, John Doe 17 argues the subpoena
should be quashed. 6 Plaintiff counters that "Malibu
Media LCC" is a limited liability company, 7 and the
Secretary [*7] of State's LLC database reflects that the
entity is an active California LLC. Further, Plaintiff
argues it is the valid copyright owner of the works at
issue.

6 John Doe 17 also argues that the February 24,
2012 Order should be vacated and the Complaint
dismissed with prejudice on this ground.
7 Plaintiff states that it inadvertently alleged in
the Complaint that it is a corporation. Plaintiff
states that it intends to file a Notice of Errata to
correct the error.

At this early juncture, it appears Plaintiff has
standing to pursue this action. But even assuming,
without deciding, that Plaintiff is not the real party in
interest, Rule 45 does not provide authority to quash a
subpoena on the grounds of a party's lack of standing.
Further, John Doe 17 has not cited to any case law that
holds a plaintiff's lack of standing is a sufficient basis to
quash a subpoena under Rule 45(c)(3). Accordingly, the
Court declines to quash the subpoenas based on Plaintiff's

alleged lack of standing in this case.

D. Motion to Quash Based on Lack of Personal
Jurisdiction

John Doe 17 next argues the subpoena should be
quashed under Rule 45(c)(3) on the ground that it
subjects him to undue burden. John Doe 17 contends
[*8] Plaintiff inadequately pled personal jurisdiction in
the Complaint. Therefore, he asserts he will be subjected
to the undue burden of having to respond to a deficient
complaint and defend this lawsuit. On that basis, John
Doe 17 argues the subpoena should be quashed. 8

Plaintiff counters that it adequately pled personal
jurisdiction in the Complaint.

8 Alternatively, John Doe 17 argues that the
February 24, 2012 Order should be vacated and
the Complaint dismissed with prejudice for lack
of personal jurisdiction.

By its terms, Rule 45 does not provide authority for a
court to quash a subpoena based on an alleged defect in
the complaint. Further, John Doe 17 does not cite, and the
Court has not found, any case holding the undue burden
contemplated by Rule 45 encompasses the potential
burden on defendant to have to respond to a complaint or
defend an action. Indeed, courts that have considered
what constitutes an undue burden in the context of mass
copyright cases have held that the undue burden
contemplated by Rule 45 is the one placed on the party to
whom the subpoena is directed. Here, that is the ISPs, not
the John Doe defendants. See Donkeyball Movie, LLC v.
Does 1-171, 810 F. Supp. 2d 20, 24 (D.D.C. 2011) [*9]
(rejecting argument that lack of personal jurisdiction
subjected Doe defendant to undue burden and stating that
when a subpoena is issued to a Doe defendant's ISP, the
Doe defendant "faces no obligation to produce any
information under the subpoena . . .and cannot claim any
hardship, let alone undue hardship"); Third Degree Films,
Inc. v. Does 1-108, 2012 U.S. Dist. LEXIS 25400, 2012
WL 669055, *3 (D. Md. Feb. 28, 2012) ("[The] argument
that the subpoena presents an undue burden is unavailing
because the subpoena is directed toward the ISPs and not
the Doe Defendants and accordingly does not require [the
Doe Defendants] to produce any information or otherwise
respond."); Patrick Collins, Inc. v. Does 1-10, 2012 U.S.
Dist. LEXIS 47689, 2012 WL 1144980, *8 (D. Md. April
4, 2012) ("[T]he undue burden contemplated by Rule 45
is one placed on the direct recipient of the subpoena, the
ISP in this case, not on third parties such as the Doe
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defendants.").

Moreover, at least one court in this district has
already held that lack of personal jurisdiction is not a
proper basis to quash a subpoena, where, as here, the
John Doe defendants have not yet been named. See
Liberty Media Holdings, LLC v. Does 1-62, 2012 U.S.
Dist. LEXIS 24232, 2012 WL 628309, *2-3 (S.D. Cal.
Feb. 24, 2012) [*10] ("Until Plaintiff formally names
and serves each defendant, the Court cannot be certain
whether Movants will be compelled to defend this action
as parties. Therefore, it is premature to evaluate their
jurisdictional defenses. . . . Accordingly, the Court finds
Movants' jurisdictional arguments premature and declines
to quash Plaintiff's subpoena or dismiss the action for
lack of personal jurisdiction at this stage of the
litigation.").

Therefore, the Court denies John Doe 17's Motion to
Quash on the basis of lack of personal jurisdiction.

E. Motion to Quash Based on Misjoinder

Both Movants argue the subpoenas should be
quashed on the ground that joinder is improper. 9 Again,
by its terms, Rule 45 does not provide authority for a
court to quash a subpoena based on misjoinder. See
Patrick Collins, Inc. v. John Does 34-51, 2012 WL
871269, *1 (S.D. Cal. Mar. 14, 2012). To the extent
Movants argue misjoinder subjects them to undue burden
under Rule 45(c)(3), the Court denies their motions to
quash for the reasons stated above. See Donkeyball
Movie, LLC, 810 F. Supp. 2d at 24; Third Degree Films,
Inc., 2012 U.S. Dist. LEXIS 25400, 2012 WL 669055 at
*3; Patrick Collins, Inc., 2012 U.S. Dist. LEXIS 47689,
2012 WL 1144980 at *8. Furthermore, the Honorable
[*11] Michael M. Anello of this Court has already held,
in a case that appears factually indistinguishable from the
instant case, that a subpoena should not be quashed on
the grounds of misjoinder at this early stage of the
litigation. See Liberty Media Holdings, LLC, 2012 U.S.
Dist. LEXIS 24232, 2012 WL 628309 at *4-7.
Accordingly, the Court denies Movants' motions to quash
on the basis of misjoinder.

9 Alternatively, John Doe 17 argues the
February 24, 2012 Order should be vacated and
the Complaint dismissed with prejudice on this
ground, and John Doe 24 argues he should be
severed from this litigation and/or dismissed from
this case with prejudice.

F. Request to Modify Subpoena

John Doe 17 requests, in the alternative, that the
Court modify the subpoena and not disclose his telephone
number. The Court finds that it is proper to modify the
subpoena to limit the requested information to Movants'
name and address only. 10 That information should be
sufficient for Plaintiff to be able to identify and serve the
John Doe defendants. The Court finds it is not necessary
for the ISPs to release Movants' telephone numbers.

10 The subpoenas issued to John Doe 17 and
John Doe 24's ISPs requested only their name,
address and telephone number.

The Court notes that in the motion for early
discovery, Plaintiff initially requested permission to
obtain the name, address, telephone number, e-mail
address, and MAC address of each Doe defendant. The
February 24, 2012 Order permitted Plaintiff to request all
of this information. However, Plaintiff ultimately chose
to request only the name, address and telephone number
associated with each IP address. The Court finds that
Plaintiff should be limited to requesting the name,
address, and MAC address of each Doe defendant, and
will modify the February 24, 2012 Order accordingly.
However, the Court does not intend for this Order to
expand the scope of the current subpoenas to include
MAC addresses. Should Plaintiff wish to seek that
information, Plaintiff would be required to issue new
subpoenas to the ISPs.

III. CONCLUSION

For the foregoing reasons, Defendant John Doe 17
and Defendant [*12] John Doe 24's motions to quash the
subpoenas (ECF Nos. 7 and 13) are DENIED. The ISPs
served with the subpoenas seeking the Doe defendant's
information are ordered to not disclose their telephone
numbers. The Court's February 24, 2012 Order granting
early discovery is hereby modified as follows: The
information that may be requested from the John Doe
defendants' ISPs is limited to the name, address, and
Media Access Control ("MAC") address of each
subscriber.

IT IS SO ORDERED.

DATED: June 18, 2012

/s/ David H. Bartick
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DAVID H. BARTICK United States Magistrate Judge
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MALIBU MEDIA, LLC v. JOHN DOES 1-33

12 C 8940

UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF
ILLINOIS

2012 U.S. Dist. LEXIS 188339
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COUNSEL: [*1] For Malibu Media, LLC, Plaintiff:
Mary K. Schulz, Schulz Law, P.C., Geneva, IL, United
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JUDGES: Suzanne B. Conlon.

OPINION BY: Suzanne B. Conlon

OPINION

STATEMENT

Malibu Media, LLC owns the copyrights to sixteen
federally registered pornographic motion pictures ("the
works") and sues thirty-three defendants identified by an
Internet Protocol address for direct and contributory
copyright infringement in violation of the United States
Copyright Act of 1976, as amended, 17 U.S.C. § 101 et
seq. Malibu Media claims the John Doe defendants
illegally copied and distributed the same torrent file
containing the works using BitTorrent peer-to-peer
sharing protocol. Malibu Media moves ex parte for
immediate discovery from Internet Service Providers
("ISPs") to obtain the names, addresses, telephone
numbers, email addresses, and Media Access Control
("MAC") addresses of the John Doe defendants.

As an initial matter, Malibu Media may not proceed
against all the John Doe defendants in a single suit unless

the elements of joinder are met. Multiple defendants may
be permissively joined in a single action if (1) plaintiff
asserts a right to relief against them jointly, severally, or
in the alternative with respect to the same [*2]
transaction, occurrence, or series of transactions or
occurrences, and (2) common questions of law or fact
will arise in the action. Fed. R. Civ. P. 20(a)(2). Joinder
is strongly encouraged. United Mine Workers of Am. v.
Gibbs, 383 U.S. 715, 724, 86 S. Ct. 1130, 16 L. Ed. 2d
218 (1966). Courts have broad discretion to dismiss or
sever claims against a party and may do so at any time
"on just terms." Fed. R. Civ. P. 21; Rice v. Sunrise
Express, Inc., 209 F.3d 1008, 1016 (7th Cir. 2000).

Malibu Media alleges John Does 1-33 are properly
joined under Rule 20(a)(2). It claims the John Does are
jointly and severally liable because their individual acts
of alleged copyright infringement were part of a "series
of transactions." Compl. ¶ 11. Specifically, Malibu Media
claims each of the John Does was part of the "swarm"
that illegally copied the works from the same torrent file
identified by a unique hash number. Id. ¶¶ 14-15, 36, 42.
Malibu Media alleges the existence of common questions
of law and fact because its claims against the John Does
are identical and each John Doe used BitTorrent protocol
to infringe the works. Id. ¶ 11.

Courts are split regarding whether defendants may be
joined in a single action based on their [*3] participation
in the same "swarm." Compare, e.g., In re BitTorrent
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Adult Film Copyright Infringement Cases, Nos.
11-3995(DRH)(GRB), 12 -1147(JS)(GRB),
12-1150(LDW)(GRB), 12-1154(ADS)(GRB), 2012 U.S.
Dist. LEXIS 61447, 2012 WL 1570765, at *11 (E.D.N.Y.
May 1, 2012) (Brown, J.) (joinder inappropriate where
allegations fail to show defendants shared file portions
with each another), SBO Pictures, Inc. v. Does 1-57, No.
RWT 12cv22, 2012 U.S. Dist. LEXIS 56578, 2012 WL
1415523, at *2 (D. Md. Apr. 19, 2012) (Titus, J.) (same),
Third Degree Films, Inc. v. Does 1-131, 280 F.R.D. 493,
498-99 (D. Ariz. 2012) (Teilborg, J.) (same), with Pac.
Century Int'l v. Does 1-31, No. 11 C 9064, 2012 U.S.
Dist. LEXIS 82796, 2012 WL 2129003, at *2-3 (N.D. Ill.
June 12, 2012) (Leinenweber, J.) (permitting joinder of
defendants who participated in the same swarm), Digital
Sin, Inc. v. Does 1-176, 279 F.R.D. 239, 244 (S.D.N.Y.
2012) (Nathan, J.) (same); First Time Videos v. Does
1-500, 276 F.R.D. 241, 252 (N.D. Ill. 2011) (Castillo, J.)
(same).

The court is persuaded by the reasoning of decisions
that permissive joinder is not appropriate because Malibu
Media has failed to sufficiently allege that the John Doe
defendants' separate acts of infringement were part of the
same "series of transactions." [*4] Malibu Media's
allegations the John Does acted in concert are wholly
speculative. Nowhere in the complaint does Malibu
Media allege the John Does downloaded or uploaded
copyrighted material directly with each other. Rather,
Malibu Media alleges the John Does "directly interacted
and communicated with other members of that swarm . . .
." Compl. ¶ 36 (emphasis added). A swarm may contain
thousands of users. Malibu Media's allegations may be
sufficient to show the John Does committed the same
type of violation (copyright infringement of the works) in
the same way (using BitTorrent protocol), but they fail to
show they acted in concert. See Hard Drive Prods., Inc.
v. Does 1-188, 809 F. Supp. 2d 1150, 1163-64 (N.D. Cal.
2011) (Spero, J.) ("[u]nder the BitTorrent Protocol, it is

not necessary that each of the Does 1-188 participated in
or contributed to the downloading of each other's copies
of the work at issue . . . .").

Nor do the dates and times of the John Doe
defendants' alleged infringement suggest their actions
were part of the same transaction or series of transactions.
The John Doe acts of infringement occurred over a
two-month period from August 18, 2012 to October 22,
2012. See [*5] Compl. Ex. A. Significant temporal gaps
exist between the alleged infringing transactions. Twelve
of the 33 John Doe defendants allegedly copied the works
on the same days, but only two John Doe defendants
were active in the swarm within two hours of each other,
and no other John Does were active within seven hours of
each other. See Compl. Ex. C (listing dates and times of
alleged infringement). BitTorrent protocol is designed to
facilitate the fast dissemination of data. See Declaration
of Tobias Fieser Ex. A, Functional Description of
IPTRACKER v1.2.1 at 11 (describing BitTorrent
peer-to-peer network). Malibu Media's allegations do not
establish that John Does who copied the works on
different days, or even hours apart on the same day,
shared portions of the torrent file with each other so as to
constitute the same transaction or series of transactions
for the purpose of permissive joinder. Consequently,
Malibu Media has failed to establish the first requirement
of permissive joinder.

In the interests of fairness, the court exercises its
discretion under Rule 21 to sever and dismiss Malibu
Media's claims against John Does 2-33. See Hard Drive,
809 F. Supp. 2d at 1165 (severing all [*6] Doe
defendants except one). Good cause does not exist for
Malibu Media to subpoena the ISPs to ascertain the
identities of the severed John Doe defendants.

/s/ Suzanne B. Conlon
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OPINION BY: Virginia M. Kendall

OPINION

MEMORANDUM OPINION AND ORDER

Plaintiff Malibu Media, LLC ("Malibu Media"), a
California film company that owns copyrights to a large
number of pornographic films, filed this suit against
David J. Reynolds, Felix Stanek, Gregory Blake, and
eleven other anonymous defendants known to Malibu
Media only by their alleged Internet Protocol ("IP")
address (collectively, the "Defendants"). 1 Malibu Media
alleges that the Defendants committed direct and
contributory infringement by copying and distributing a
website containing fifteen federally registered
copyrighted movies owned by Malibu Media in violation
of the United States Copyright Act of 1976, as amended,
17 U.S.C. § 101 et seq. One of the unidentified
defendants, John Doe 15 ("Doe 15"), moves for an Order
to Show Cause for why Malibu Media's Complaint
should [*2] not be dismissed for lack of standing. Doe 15
also moves to quash a subpoena served by Malibu Media

upon Doe 15's Internet Service Provider, sever based on
improper joinder, and proceed anonymously through the
dispositive motion phase of this case. For the reasons
stated herein, Doe 15's Motion to Quash and Motion to
Show Cause are denied. Doe 15's Motion to Proceed
Anonymously is granted. Because the Court, on its own
motion, severs all remaining Defendants in this case with
the exception of Doe 15, Doe 15's Motion to Sever is
denied as moot.

1 On February 14, 2013, Malibu Media
voluntarily dismissed Does 2-8, 10, 13, and 14
(Dkt. Nos. 44, 47-48.) The only remaining
defendants are David J. Reynolds, Felix Stanek,
Gregory Blake, Doe 11, and Doe 15.

BACKGROUND

Malibu Media alleges that the Defendants were all
users of "BitTorrent," a file sharing protocol (or set of
computer rules) commonly used for distributing and
sharing data on the Internet. According to Malibu Media
each of the Defendants used the BitTorrent protocol to
copy and distribute, without authorization, a torrent file
containing fifteen of Malibu Media's registered works
(the "Works"). Investigators retained by Malibu Media
[*3] identified fifteen IP addresses, listed in Exhibit A of
Malibu Media's Amended Complaint, that are alleged to
have used the BitTorrent protocol to reproduce or
distribute the Works. The individuals using these IP
addresses are alleged to have engaged in infringing
activity on different dates between June 9, 2012 and July
28, 2012 (Pl. Ex. A, Dkt. No. 24-1, p. 1.)

BitTorrent is a peer-to-peer file sharing system used
to transfer files over the Internet. The BitTorrent
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protocol's popularity stems from its ability to distribute
large files without imposing a heavy burden on the source
computer and network. Before BitTorrent, users seeking
to download data through peer-to-peer file sharing
networks relied on the single-source technique, which
required a user to form a one-to-one connection with a
host computer for the purpose of downloading a file from
that host. While the single-source method may have been
adequate for transferring relatively small amounts of data,
it proved cumbersome for users seeking to transfer larger
data files. This is because the single source method
requires one host computer and network to shoulder the
entire burden of uploading a file to a particular user. The
[*4] BitTorrent protocol overcomes this limitation by
allowing users to join a "swarm" of host computers to
download and upload fractions, or "pieces," of large files
from each other simultaneously, resulting in a reduced
load on any one computer. While use of the BitTorrent
protocol itself is not illegal, many of its users use it to
unlawfully download and distribute copyrighted works.

In order to join a swarm and use the BitTorrent
protocol, a user must first download a BitTorrent "Client
Program," a software program that serves as the user's
interface during the process of uploading and
downloading data. Individuals who join a swarm to
download and distribute a particular file are called
"peers." A swarm is composed of two types of peers:
"leechers" and "seeds." "A leecher is a peer in the process
of acquiring a file. A seed is a peer that already has a
complete copy of the file and that remains in the torrent
to serve the leechers. Every torrent requires at least one
seed." Annemarie Bridy, Is Online Copyright
Enforcement Scaleable?, 13 Vand. J. Ent. & Tech. L. 695,
700 (2011). When a seed user decides to distribute a new
file, he or she uses the Client Program to create a "torrent
descriptor [*5] file." The Client Program then takes the
target computer file, also known as the "Initial Seed," and
divides it into segments called "pieces." Once the initial
seed is divided into pieces, the Client Program assigns
each piece a unique alphanumeric identifier (a "hash
identifier") and records each piece's hash identifier within
the torrent descriptor file. After the Initial Seed is created
and uploaded to a torrent site, other peers may begin to
download and upload pieces of the computer file to
which the torrent is linked. BitTorrent's groundbreaking
feature -- its ability to allow users to pull small pieces of
a sought-after file from several host computers -- ensures
that no single host is burdened with the task of uploading
the entire file to a particular user. In order to protect the

integrity of each piece and to ensure that any
modification to a piece can be reliably detected, the hash
identifier for a particular piece is compared to the hash
identifier recorded in the torrent descriptor file for that
piece every time it is downloaded by another user. Thus
the hash identifier works like an electronic fingerprint,
identifying the source and origin of the piece and
verifying that [*6] the piece is authentic, error-free, and
uncorrupted.

In order to download a file using the BitTorrent
protocol, a peer user must access a "torrent site," which
indexes torrent files currently available for copying and
distribution. As a peer receives pieces of the seed file,
that peer automatically begins to upload those pieces to
other peers in the swarm. In this way, BitTorrent's
architecture resolves the free-rider problem that plagued
older file-sharing networks such as Napster, Kazaa, and
Limewire. Unlike its predecessors, which allowed users
to download the content they desired without ever having
to upload content to other peers, BitTorrent forces every
downloader to also be an uploader of the transferred file,
"making it architecturally impossible for any peer on the
network to take without giving." Id. at 700-01; see also
Call of the Wild Movie, LLC v. Does 1-1062, 770 F.
Supp. 2d 332, 343 (D.D.C. 2011). The BitTorrent
protocol does not entirely avoid the free-rider problem,
however, because a peer is only forced to "pay it
forward" by uploading to other users while he or she
remains connected to the swarm. A peer may still avoid
the burden of uploading to other peers by disconnecting
[*7] from the swarm after obtaining a complete copy of
the desired file.

Once a peer user has received every piece of the file,
the BitTorrent Client Program rearranges the various
pieces into their correct order, resulting in a file identical
to the initial seed. This file becomes an additional seed
within the same swarm, and remains available to other
peers as long as the user that is in possession of the file
remains connected to the swarm through the Client
Program. The presence of the additional seed file also
increases the speed, efficiency, and reliability of
downloading activity for future peers entering the swarm.
See Digital Sin, Inc. v. Does 1-27, No. 12 Civ. 3873
(JMF), 2012 U.S. Dist. LEXIS 78832, 2012 WL 2036035,
at *1 (S.D.N.Y. June 6, 2012). Therefore, users derive a
benefit from the interconnected architecture of the
BitTorrent protocol even though they generally do not
communicate with one another and will not have
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information about other users in their swarm other than
their IP addresses. However, if a peer leaves the swarm
after obtaining the seed file by closing the Client
Program, changing the Client Program's settings to turn
off automatic uploading, disconnecting from the Internet,
or turning [*8] off his computer, peers who subsequently
enter the swarm do not benefit from the earlier peer's
activity.

DISCUSSION

As the BitTorrent protocol allows users to share
information anonymously, Malibu Media knows the
eleven anonymous defendants only by their IP addresses.
These IP addresses were assigned to the Defendants by
their respective Internet Service Providers. On September
5, 2012, Malibu Media filed a motion for early discovery
seeking leave to serve third party subpoenas pursuant to
Rule 45 upon the unidentified Defendants' Internet
Service Providers prior to a Rule 26(f) conference so that
it may learn the Doe Defendants' true identities. Doe 15,
one of the yet-to-be identified defendants in this action,
argues the following in response to Malibu Media's
motion for early discovery: (1) Malibu Media lacks
standing to bring this action; (2) the subpoena seeking his
identity should be quashed because it would impose an
undue burden on Doe 15; (3) Doe 15 has been improperly
joined in this lawsuit and should be severed from the
case; and (4) Doe 15 should be permitted to proceed
anonymously through the dispositive motion phase of the
proceedings because his privacy interests outweigh [*9]
the public's interest in knowing his identity.

I. Standing

In order to acquire standing to pursue a claim for
copyright infringement, a plaintiff must show the
ownership of a valid copyright. Feist Publications, Inc. v.
Rural Tel. Serv. Co., 499 U.S. 340, 361, 111 S. Ct. 1282,
113 L. Ed. 2d 358 (1991); HyperQuest, Inc. v. N'Site
Solutions, Inc., 632 F.3d 377, 381 (7th Cir. 2011) ("The
Copyright Act restricts the set of people who are entitled
to bring a civil action for infringement to those who
qualify as '[t]he legal or beneficial owner of an exclusive
right under a copyright ....' ") (quoting 17 U.S.C. §
501(b)). Under the Copyright Act, copyright ownership
"vests initially in the author or authors of the work."
Community for Creative Non-Violence v. Reid, 490 U.S.
730, 737, 109 S. Ct. 2166, 104 L. Ed. 2d 811 (1989)
(quoting 17 U.S.C. § 201(a)). The author is "the party
who actually creates the work, that is, the person who

translates the idea into a fixed, tangible expression
entitled to copyright protection." Id; see also 17 U.S.C. §
102. When a copyrighted work is classified as a "work
for hire," the "employer or other person for whom the
work was prepared is considered the author." 17 U.S.C.
§§ 101, 201(b); see also Billy-Bob Teeth, Inc. v. Novelty,
Inc., 329 F.3d 586, 591 (7th Cir. 2003).

The [*10] Works at issue in this case were
registered with the United States Copyright Office as
"works for hire" under 17 U.S.C. § 201(b). According to
Doe, these copyright registrations are defective because
Malibu Media did not exist as an entity when any of the
Works were created, thereby making it impossible for the
works to be "made for hire" by Malibu Media. Doe
maintains that as a result of this defect, Malibu Media
lacks Article III standing in this action and argues that the
subpoena seeking his personal identifiers should therefore
be quashed. Malibu Media does not dispute that the
Works were registered with the Copyright Office as
"works for hire," but explains that this designation was
made by mistake. According to Malibu Media, each of
the Works was created by Brigham Field ("Field"),
Malibu Media's owner, and assigned to Malibu Media
when Field formed the company in February of 2011. By
the time Malibu Media decided to register its copyrights
for the Works with the United States Copyright Office, it
had created a number of additional films, and therefore
possessed copyrights to movies produced both before and
after it came into existence. Instead of registering the
films under [*11] two separate classifications, Malibu
Media accidentally registered all of its films as "works
for hire," -- a classification that in fact should only have
been applied to films created after Malibu Media was
formed. Malibu Media states that it has since filed notices
of correction with the United States Copyright Office to
amend this classification.

The error in Malibu Media's registration with the
United States Copyright Office does not deprive it of
standing to enforce its copyrights. The Seventh Circuit
has refused to invalidate copyrights based on challenges
from alleged third-party infringers where the copyright at
issue was mistakenly registered as a "work for hire"
before the plaintiff entity existed and there is no dispute
between the copyright owner and the transferee about the
status of the copyright. See Billy-Bob Teeth, Inc. v.
Novelty, Inc., 329 F.3d 586, 591 (7th Cir. 2003). In
Billy-Bob Teeth, the plaintiff mistakenly registered his
copyright as a "work for hire" to a corporation that did
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not exist when the work was created. Id. at 589. The
district court determined that because the work predated
the plaintiff's existence, the plaintiff could not enforce a
copyright registered [*12] as a "work made for hire." Id.
at 590. On appeal, the Seventh Circuit agreed that the
plaintiff could not claim that the work was made for hire
because, among other things, the corporation was not
formed until one year after the work was authored. Id. at
591. However, the court found that the error on the
registration was not fatal to the plaintiff's case. See id.
(citing Urantia Foundation v. Maaherra, 114 F.3d 955,
963 (9th Cir. 1997) ("[C]ase law is overwhelming that
inadvertent mistakes on registration certificates do not ...
bar infringement actions, unless the alleged infringer has
relied to its detriment on the mistake, or the claimant
intended to defraud the Copyright Office by making the
misstatement."); Data Gen. Corp. v. Grumman Sys.
Support Corp., 36 F.3d 1147 (1st Cir. 1994);
Whimsicality, Inc. v. Rubie's Costume, Co., 891 F.2d 452
(2d Cir. 1989)).

The facts here are strikingly similar. Field, like the
plaintiff in Billy-Bob Teeth, registered his copyrights as
"works for hire" to an entity that was not formed until
after the work was authored. There is no dispute between
Field and Malibu Media regarding the ownership of the
copyrights, and Doe 15 does not refute that Field [*13]
assigned all of his copyrights to Malibu Media, which
then registered those copyrights with the United States
Copyright Office. Based on these facts, the Court finds
that the technical defect in Malibu Media's registration
does not deprive it of standing to enforce its copyrights.
See Billy-Bob Teeth, 329 F.3d at 592-93 ("[W]here there
is no dispute between the copyright owner and the
transferee about the status of the copyright, 'it would be
unusual and unwarranted to permit a third-party infringer
to invoke section 204(a) to avoid suit for copyright
infringement.' ") (quoting Imperial Residential Design,
Inc. v. Palms Development Group, Inc., 70 F.3d 96, 99
(11th Cir. 1995)). Accordingly, Doe 15's Motion to Show
Cause is denied.

II. Motion to Quash

Federal Rule of Civil Procedure 45(a) permits the
issuance of subpoenas to produce documents and other
tangible things in the custody or control of a person.
Fed.R.Civ.P. 45(a). Under Rule 45, a court must quash or
modify a subpoena if it (1) fails to allow a reasonable
time to comply; (2) requires a person who is neither a

party nor a party's officer to travel more than 100 miles;
(3) requires disclosure of privileged or other matter, if
[*14] no exception or waiver applies; or (4) subjects a
person to undue burden. Fed.R.Civ.P. 45(c)(3)(A)(i)-(iv).
The party seeking to quash a subpoena under Rule
45(c)(3)(A) bears the burden of demonstrating that the
information sought subjects a person to undue burden. As
with other discovery issues, deciding whether to grant a
motion to quash lies within the sound discretion of the
district court. See, e.g., Sullivan v. Gurtner Plumbing,
Inc., No. 11-cv-6261, 2012 U.S. Dist. LEXIS 35479, 2012
WL 896159, at *1 (N.D. Ill. Mar. 13, 2012) (citing United
States v. Ashman, 979 F.2d 469, 495 (7th Cir. 1992)).

Here, Doe 15 seeks to quash a subpoena issued to
Comcast Cable ("Comcast"), Doe 15's Internet Service
Provider and a nonparty in this case. As a general rule,
Doe 15 lacks standing to quash a subpoena issued to a
nonparty unless he has a claim of privilege attached to the
information sought or unless it implicates his privacy
interests. See United States v. Raineri, 670 F.2d 702, 712
(7th Cir. 1982) ("A party has standing to move to quash a
subpoena addressed to another if the subpoena infringes
upon the movant's legitimate interests."). District courts
in this circuit are divided on the issue of whether a Doe
defendant [*15] accused of copyright infringement has
standing to object to a subpoena issued to his Internet
Service Provider. Compare Sunlust Pictures, LLC v.
Does 1-75, No. 12 C 1546, 2012 U.S. Dist. LEXIS
121368, 2012 WL 3717768, at *2 (N.D. Ill. Aug. 27,
2012) (Tharp, J.) (Doe defendant had standing to object
to the issuance of a subpoena upon his Internet Service
Provider because he possessed "at least a minimal
privacy interest in the information requested by the
subpoena ...."), and Malibu Media, LLC v. John Does
1-14, No. 12-CV-263, 2012 U.S. Dist. LEXIS 174384,
2012 WL 6115653, at *2 (N.D. Ind. Dec. 10, 2012)
(same), with Third Degree Films, Inc. v. Does 1-2010,
No. 4:11 MC 2, 2011 U.S. Dist. LEXIS 116205, 2011 WL
4759283, at *2 (N.D. Ind. Oct. 6, 2011) ("A Doe
defendant lacks standing to move to quash a subpoena on
the ground of undue burden when the subpoena is
directed to the ISP rather than to him.").

The Court need not decide the issue here, however,
because even if Doe 15 has standing to object to the
subpoena, he has not demonstrated that its issuance will
cause him undue burden. In determining whether a
subpoena imposes an undue burden, the Court must ask
whether "the burden of compliance with [the subpoena]
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would exceed the benefit of production of the material
sought [*16] by it." Nw. Mem'l Hosp. v. Ashcroft, 362
F.3d 923, 927 (7th Cir. 2004). In this case, Malibu Media
served several subpoenas, including the subpoena
implicating Doe 15, to the putative Defendants' Internet
Service Providers. Because Doe 15 is not the party
directed to respond to the subpoena and no action is
required of him, he cannot maintain that the subpoena
creates an undue burden on him. See, e.g., Malibu Media,
LLC v. John Does 1-14, No. 1:12-CV-263, 2012 U.S.
Dist. LEXIS 174384, 2012 WL 6115653, at *2 (N.D. Ind.
Dec. 10, 2012) ("[A]ny argument that this subpoena
imposes an undue burden on Doe No. 12 fails because, as
courts have consistently recognized, a subpoena directed
at an ISP does not require the defendant to produce
anything"); Sunlust Pictures, 2012 U.S. Dist. LEXIS
121368, 2012 WL 3717768, at *2 ("The subpoena does
not impose an undue burden on Doe because he is not the
party directed to respond to it.); Hard Drive Productions,
Inc. v. Does 1-48, No. 11-962, 2012 U.S. Dist. LEXIS
82927, 2012 WL 2196038, at *3 (N.D. Ill. June 14, 2012)
("[T]he subpoenas do not burden [the anonymous
defendant] because they do not require any action of
[him]."); First Time Videos, LLC v. Does 1-18, No.
4:11-cv-69-SEB-WGH, 2011 U.S. Dist. LEXIS 103881,
2011 WL 4079177, at *1 (S.D. Ind. Sept. 13, 2011)
("[T]he [*17] issuance of a subpoena to the Internet
Service Provider of putative defendants does not create
an undue burden on the putative defendants because they
are not required to produce anything."); First Time
Videos, LLC v. Does 1-500, 276 F.R.D. 241, 250 (N.D.
Ill. 2011) (Castillo, J.) ("The subpoena's served on Doe
Defendants' ISPs do not subject the Doe Defendant to an
undue burden; if anyone may move to quash these
subpoenas on the basis of an undue burden, it is the ISPs
themselves, as they are compelled to produce information
under the subpoena."); Voltage Pictures, LLC v. Does
1-5,000, 818 F.Supp.2d 28, 36 (D.D.C. 2011) (finding
Doe defendant lacked standing to quash as subpoena on
the ground of undue burden when the subpoena is
directed to the Internet Service Provider rather than to
him because the subpoena requires the Internet Service
Provider, not the Doe Defendant, to produce
information). Doe 15's Motion to Quash is therefore
denied.

III. Motion to Proceed Anonymously

Doe 15 also moves, in the event that is Motion to
Quash is denied, to proceed anonymously and for the

entry of a protective order prohibiting the publication of
his name through the dispositive motion phase of this
[*18] case. Doe 15 argues that allowing his identity to be
revealed publicly at this stage in the proceedings would
enable Malibu Media to leverage Doe 15's fear of being
embarrassed (for being named a defendant in a case
involving illegally obtained pornography) to obtain
settlement. Malibu Media has indicated to the Court that
while it opposes a blanket protective order prohibiting
Malibu Media from receiving Doe 15's identity, it does
not object to allowing Doe 15 to remain anonymous
through the end of discovery. However, even where a
motion to proceed anonymously is unopposed, the court
must make "an independent determination of the
appropriateness" of the plaintiff's motion to conceal his
name. Doe v. City of Chicago, 360 F.3d 667, 669 (7th
Cir. 2004) (finding error where district court judge did
not make an independent determination of the plaintiff's
unopposed motion to proceed anonymously).

Courts have recognized that anonymous litigation
may be permitted in "matters of a sensitive and highly
personal nature such as birth control, abortion,
homosexuality or the welfare rights of illegitimate
children or abandoned families." South Methodist Univ.
Ass'n of Women Law Students v. Wynne & Jaffe, 599
F.2d 707, 712-13 (5th Cir. 1979). [*19] In this specific
context, this Court is not the first to recognize that claims
against mass defendants and motions to discover
defendants' identities may be used to shame defendants
into settlement agreements where they may otherwise
have a meritorious defense. See Sunlust Pictures, 2012
U.S. Dist. LEXIS 121368, 2012 WL 3717768, at *5
("Judges within this district have recognized that
plaintiffs in these types of cases might unfairly threaten
to disclose defendants' identities in order to improperly
leverage settlement negotiations.") (citing Hard Drive
Productions, 2012 U.S. Dist. LEXIS 82927, 2012 WL
2196038, at *6. Another court has described the
"common arc" of plaintiffs' litigating tactics in such
cases:

(1) a plaintiff sues anywhere from a few
to thousands of Doe defendants for
copyright infringement in one action; (2)
the plaintiff seeks leave to take early
discovery; (3) once the plaintiff obtains
the identities of the IP subscribers through
early discovery, it serves the subscribers
with a settlement demand; (4) the
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subscribers, often embarrassed about the
prospect of being named in a suit
involving pornographic movies, settle.
Thus, these mass copyright infringement
cases have emerged as a strong tool for
leveraging settlements-a [*20] tool whose
efficiency is largely derived from the
plaintiffs' success in avoiding the filing
fees for multiple suits and gaining early
access en masse to the identities of alleged
infringers.

MCGIP, LLC v. Does 1-149, No. 11 C 2331, 2011 U.S.
Dist. LEXIS 108109, 2011 WL 4352110, at *4 n. 5 (N.D.
Cal. Sep. 16, 2011).

On the other hand, the fact that suits of this nature
settle quickly does not mean there is any wrongdoing on
the part of copyright owners. See Patrick Collins, Inc. v.
John Does 1-9, No. 12-CV-3161, 2012 U.S. Dist. LEXIS
132813, 2012 WL 4321718, at *5 (C.D. Ill. Sep. 18,
2012). It would be unfair to deprive owners of copyrights
to pornographic material the same protections as owners
of other copyrighted work. See id; Malibu Media, LLC v.
John Does 1-14, No. 12-CV-263, 2012 U.S. Dist. LEXIS
170987, 2012 WL 6019259 (N.D. Ind. 2012) (finding that
"the potential for embarrassment ... does not outweigh
Plaintiff's statutory right to protect its property interest in
its copyright"). Court must also consider the harm to the
public interest in allowing Doe 15 to remain anonymous.
See Doe v. Smith, 429 F.3d 706, 710 (7th Cir. 2005)
("The public has an interest in knowing what the judicial
system is doing, an interest frustrated when any part of
litigation is conducted [*21] in secret.")

In this case, the harm to the public interest is
minimal. Doe 15 does not request that the case move
forward under seal, nor does he move for a blanket
protective order barring disclosure of his identity for the
duration of this litigation. Instead, Doe 15 asks that he be
permitted to proceed under a pseudonym through the
filing of dispositive motions in this case. This is
especially appropriate where, as here, there is an
increasing amount of uncertainty as to whether the IP
address identified by Malibu Media's investigators
actually reflects activity performed by the subscriber to
that address. See, e.g., Digital Sin v. Does 1-176, 279
F.R.D. 239, 242 (S.D.N.Y. 2012) (issuing protective order
requiring that any information regarding Doe defendants
be treated as confidential after expressing "concern[]

about the possibility that many of the names and
addresses produced in response to Plaintiff's discovery
request will not in fact be those individuals who
downloaded [copyrighted pornography]"); see also In re
BitTorrent Adult Film Copyright Infringement Cases, No.
11-3995, 2012 U.S. Dist. LEXIS 61447, 2012 WL
1570765, *3 (E.D.N.Y. May 1, 2012) (recognizing that
due to the wide use of wireless routers, [*22] "the
assumption that the person who pays for Internet access
at a given location is the same individual who allegedly
downloaded a single sexually explicit film is tenuous, and
one that has grown more so over time"). Furthermore,
unlike cases where courts have disapproved of allowing a
party to proceed anonymously, see Doe v. City of
Chicago, 360 F.3d at 669; Doe v. Blue Cross & Blue
Shield United States of Wisconsin, 112 F.3d 869, 872
(7th Cir. 1997), it is the Defendant in this case who seeks
the Court's leave to proceed anonymously, not the
plaintiff. Under such circumstances, the Court is less
concerned about parties seeking access to federal courts
without revealing their identity. See Sunlust Pictures,
2012 U.S. Dist. LEXIS 121368, 2012 WL 3717768, at *6
(allowing Doe defendant who allegedly downloaded
pornography illegally using BitTorrent to proceed
anonymously, noting that "because Doe (as a defendant)
has not purposely availed himself of the courts, the
public's interest in knowing his identity is weaker").
Additionally, while Malibu Media does not express its
view toward allowing Doe 15 to proceed anonymously
through the dispositive motion phase of these
proceedings, it does not object to allowing Doe [*23] 15
to remain anonymous through the end of discovery.
Lastly, Malibu Media will not be unfairly prejudiced
because it will know Doe 15's true identity and will be
able to investigate whether its claims have merit. The
only consequence for Malibu Media is that it will be
deprived the leverage to force Doe 15 into settlement by
publicly disclosing his identity.

Upon balancing the potential embarrassment to Doe
15 and the possibility that Malibu Media could use
inappropriate litigation tactics to "coerce" a settlement,
against the public's interest in knowing Doe 15's true
identity and the risk of unfair prejudice to Malibu Media,
the Court finds that allowing Doe to proceed by
pseudonym is, at least at this stage of the proceedings,
appropriate. The Court may revisit this issue if Malibu
Media's claims survive dispositive motions.

IV. Motion to Sever for Improper Joinder
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Doe 15 also moves to be severed from this case,
arguing that he was improperly joined as a defendant
because Malibu Media's allegations against him involve
acts that are unrelated to the allegations against the other
defendants in this case. A plaintiff may join two or more
defendants in a single action under Federal Rule of Civil
Procedure 20 [*24] if two independent requirements are
satisfied: (1) the claims against the defendants must be
asserted "with respect to or arising out of the same
transaction, occurrence, or series of transactions or
occurrences," and (2) there must be a "question of law or
fact common to all defendants." See Fed.R.Civ.P.
20(a)(2). The purpose of the rule is "to promote trial
convenience and to expedite the resolution of disputes,
thereby preventing multiple lawsuits," 7 Charles A.
Wright, Arthur R. Miller & Mary K. Kane, Federal
Practice & Procedure § 1652. "[T]he impulse is toward
entertaining the broadest possible scope of action
consistent with fairness to the parties; joinder of claims,
parties, parties and remedies is strongly encouraged."
United Mine Workers of Am. v. Gibbs, 383 U.S. 715, 724,
86 S. Ct. 1130, 16 L. Ed. 2d 218 (1966). Although
"transaction or occurrence" is not defined in Rule 20(a),
courts interpret the term as "comprehend[ing] a series of
many occurrences, depending not so much upon the
immediateness of their connection as upon their logical
relationship." Lozada v. City of Chicago, No. 10 C 1019,
2010 U.S. Dist. LEXIS 89231, 2010 WL 3487952 at *2
(N.D. Ill. Aug. 30, 2010) (Aspen, J.) (quoting Mosley v.
Gen. Motors Corp., 497 F.2d 1330, 1333 (8th Cir. 1974)
[*25] ("[A]ll 'logically related' events entitling a person to
institute a legal action against another generally are
regarded as comprising a transaction or occurrence."));
see also Dean v. City of Chicago, No. 09 C 1190, 2009
U.S. Dist. LEXIS 78443, 2009 WL 2848865, at *2 (N.D.
Ill. Aug. 31, 2009) (Kennelly, J.) (also citing Mosley). In
addition to the requirements of Rule 20, the Court may
also consider "other relevant factors in a case in order to
determine whether the permissive joinder of a party will
comport with the principles of fundamental fairness."
Chavez v. Illinois State Police, 251 F.3d 612, 632 (7th
Cir. 2001) (quoting Desert Empire Bank v. Ins. Co. of N.
Am., 623 F.2d 1371, 1375 (9th Cir. 1980)). For example,
courts may consider "factors such as the motives of the
party seeking joinder and whether joinder would confuse
and complicate the issues for the parties involved." See
SBO Pictures, Inc. v. Does 1-57, No. 12-22, 2012 U.S.
Dist. LEXIS 56578, 2012 WL 1415523, at *2 (D.Md. Apr.
20, 2012). This Court has wide discretion in deciding
whether to sever a party for improper joinder. See Chavez

, 251 F.3d at 632 (citing Intercon Research Associates,
Ltd. v. Dresser Indus., Inc., 696 F.2d 53, 56 (7th Cir.
1982)).

In copyright infringement [*26] cases involving
peer-to-peer file-sharing systems that predate the
BitTorrent protocol, numerous courts have found that
"the alleged use of the same peer-to-peer network by a
group of Doe defendants to commit copyright
infringement is insufficient to sustain the permissive
joinder." Hard Drive Prods., Inc v. Does 1-188, 809
F.Supp.2d 1150, 1156-59, 2011 WL 3740473, at *7-9
(N.D. Cal. 2011) (analyzing pre-BitTorrent peer-to-peer
case law); see also IO Group, Inc. v. Does 1-19, No. C
10-03851 SI, 2010 U.S. Dist. LEXIS 133717, 2010 WL
5071605, at *3 (N.D. Cal. Dec. 7, 2010) (collecting
pre-BitTorrent case law). However, as explained above,
the architecture of the BitTorrent file sharing system
necessitates a degree of cooperation that did not exist in
older incarnations of peer-to-peer file-sharing networks.
Here, Malibu Media relies on the BitTorrent protocol's
unique design to support its position that joinder is
proper, arguing that by joining the same swarm to
download a copy of the Works, the Defendants engaged
in copyright infringement through a common series of
transactions.

Due to the recent proliferation suits involving the
BitTorrent protocol, courts across the country have been
asked to consider [*27] whether downloading and
uploading pieces of the exact same digital copy of a work
through the BitTorrent protocol means that the
defendants' actions are transactionally-related for the
purposes of Rule 20(a)(2). See SBO Pictures, 2012 U.S.
Dist. LEXIS 56578, 2012 WL 1415523, at *2 (collecting
cases). These courts have recognized that because a
BitTorrent swarm forms around a specific copy of a file
and not the copyrighted work itself, a plaintiff bringing a
copyright infringement suit based on the alleged illegal
use of BitTorrent must allege not only that the defendants
downloaded the same copyrighted work, but that they did
so by participating in the same BitTorrent swarm. See,
e.g., Hard Drive Prods. v. Does 1-53, No. C-11-2330
EDL, 2011 U.S. Dist. LEXIS 76048, 2011 WL 2837399,
at *1 (N.D. Cal. July 14, 2011) ("Since a swarm develops
around an originally seeded file, it appears that two or
more different files of the same copyrighted work could
potentially seed two or more different swarms."); Pacific
Cent. Intern. Ltd. v. Does 1-101, No. C-11-02533 (DMR),
2011 U.S. Dist. LEXIS 73837, 2011 WL 2690142, at *3
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(N.D. Cal. July 8, 2011) ("BitTorrent users may upload
different initial files of a given work, which results in the
creation of distinct swarms.").

The issue before [*28] the Court in this case,
however, takes the inquiry a step further. Here, the Court
is asked to determine whether anonymous participation in
the same BitTorrent swarm, without a showing that the
Defendants accessed the swarm at the same time, is
sufficient to allow for joinder under Rule 20(a)(2). To
date, no Circuit Court of Appeals has addressed the issue.
A number of district courts -- within this District and
across the country -- have been faced with this question
and reached different conclusions. See Pacific Century
Int'l v. Does 1-31, No. 11-9064, 2012 U.S. Dist. LEXIS
82796, 2012 WL 2129003, at *2 (N.D. Ill. June 12, 2012)
(recognizing a split of authority and collecting cases). On
the one hand, the BitTorrent protocol, by virtue of its
design, entails a degree of cooperative activity that did
not exist in previous peer-to-peer file-sharing systems.
Relying on BitTorrent's architecture, some courts have
concluded that Doe defendants' infringing activities arise
from the same series of transactions or occurrences if the
illegally downloaded torrent file's unique hash identifier
links each Doe defendant to the same Initial Seed and
swarm. See, e.g., Digital Sin, Inc. v. Does 1-176, 279
F.R.D. 239, 244, at *5 (S.D.N.Y. 2012) [*29] ("[I]t is
difficult to see how the sharing and downloading ... as a
part of a chain or 'swarm' of connectivity designed to
illegally copy and share the exact same copyrighted file
... could not constitute a 'series of transactions or
occurrences' for the purposes of Rule 20(a)."); Pacific
Century Int'l v. Does 1-31, 2012 U.S. Dist. LEXIS 82796,
2012 WL 2129003, at *2 (N.D. Ill. June 12, 2012)
(Leinenweber, J.) (joinder appropriate where plaintiff
alleged that various "anonymous defendants participated
in the same swarm (at varying times spanning just over
one month)"); Patrick Collins, Inc. v. John Does 1-21,
282 F.R.D. 161, 168-169 (E.D. Mich. 2012) (holding that
"the law of joinder does not have as a precondition that
there be temporal distance or temporal overlap; it is
enough that the alleged BitTorrent infringers participated
in the same series of uploads and downloads in the same
swarm," adding that "the technology underlying
BitTorrent [makes] it different from other file sharing
methods, for joinder purposes"); First Videos, LLC v.
Does 1-76, 276 F.R.D. 254, 257 (N.D. Ill. 2011)
(Castillo, J.) (the fact that "the downloading is alleged to
have taken place over the space of more than a month ...
do[es] [*30] not make joinder inappropriate" considering

"[t]he nature of the BitTorrent distribution protocol
necessitates a concerted action by many people in order
to disseminate files ...."); Hard Drive Prods., Inc. v. Does
1-55, No. 11 C 2798, 2011 U.S. Dist. LEXIS 118049,
2011 WL 4889094, at *5 (N.D. Ill. Oct. 12, 2011)
(Darrah, J.) (plaintiff's allegation that Doe defendants
infringed its copyrights "through BitTorrent--the nature
of which necessitates a concerted action by many people
in order to disseminate files--is sufficient to satisfy Rule
20(a)").

Other courts have determined that participation in a
common swarm is a necessary, but insufficient condition
to support joinder under Rule 20(a). These courts have
found joinder improper absent a showing that the Doe
defendants were present in the same swarm at the same
time. See, e.g., Sunlust Pictures, LLC v. Does 1-75, No.
12 C 1546, 2012 U.S. Dist. LEXIS 121368, 2012 WL
3717768, at *4 (N.D. Ill. Aug. 27, 2012) (Tharp, J.)
(finding joinder appropriate where plaintiff alleged that
the defendants participated in the swarm at the same time,
and observing that "[t]he courts that have denied joinder
in the BitTorrent context have generally done so because
the plaintiff failed to allege that the defendants [*31]
simultaneously participated in a single swarm or that the
defendants distributed files directly among themselves");
Digital Sins, Inc. v. Does 1-245, No. 11-8170, 2012 U.S.
Dist. LEXIS 69286, 2012 WL 1744838, *2 (S.D.N.Y. May
15, 2012) (finding joinder improper where complaint
"allege[d] that separate defendants shared access to a file
containing a pornographic film in separate and isolated
incidents over the course of 59 days," reasoning that such
allegations merely asserted that the defendants
"committed the same type of violation in the same way"
and thus did not satisfy the requirements of permissive
joiner) (internal quotations omitted); In re BitTorrent
Adult Film Copyright Infringement Cases, No. 11-3995,
2012 U.S. Dist. LEXIS 61447, 2012 WL 1570765, *11
(E.D.N.Y. May 1, 2012) (finding that plaintiff's assertion
that defendants were acting in concert "rests on a thin
reed" where the dates of downloading provided in
plaintiff's complaint were weeks or months apart); SBO
Pictures, Inc. v. Does 1-57, No. 12-22, 2012 U.S. Dist.
LEXIS 56578, 2012 WL 1415523, at *2 (D.Md. Apr. 20,
2012) (denying joinder where downloads and uploads
occurred over a three-month period, stating that "the
better-reasoned decisions have held that where a plaintiff
has not plead that any defendant [*32] shared file pieces
directly with one another, the first prong of permissive
joinder is not satisfied"); Cinetel Films, Inc. v. Does
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1-1,052, 853 F. Supp. 2d 545, 2012 WL 1142272, at *6
(D.Md. 2012) (stating that "even if the IP addresses at
issue in this motion all came from a single swarm, there
is no evidence to suggest that each of the addresses acted
in concert with all the others" because "the alleged
infringement was committed by unrelated defendants,
through independent actions, and at different times and
locations," and adding that "[a] majority of courts have
specifically held that the properties of BitTorrent are
insufficient to support joinder"); Third Degree Films, Inc.
v. Does 1-131, 280 F.R.D. 493, 496-97 (D.Ariz. 2012)
(joinder of an entire swarm that lasted many months
improper because some participants may never overlap
one another); Raw Films, Ltd. v. Does 1-32, No.
1:11-CV-2939-TWT, 2011 U.S. Dist. LEXIS 149215,
2011 WL 6840590, at *2 (N.D. Ga. Dec. 29, 2011)
(Defendants not engaged in a common series of
transactions as required by Rule 20 where plaintiff's
complaint alleged that some Doe defendants were in the
swarm over four months apart, finding that "differing
dates and times of [*33] each Defendant's alleged
sharing do not allow for an inference that the Defendants
were acting in concert."); Liberty Media Holdings, LLC v.
BitTorrent Swarm, 277 F.R.D. 669, 671-72 (S.D. Fla.
2011) (finding joinder improper after "[a] close
examination of Defendants' activity reveal[ed] that
Defendants, subject to one exception, used BitTorrent on
different days and at different times over a two-month
period," explaining that "[m]erely participating in a
BitTorrent swarm does not equate to participating in the
same 'transaction, occurrence, or series of transactions or
occurrences' "); On The Cheap, LLC v. Does 1-5011, 280
F.R.D. 500, 502 ("Most recent decisions on this issue
have concluded that the use of the BitTorrent protocol
does not distinguish these cases from earlier rulings in
P2P cases in which courts found that joining multiple
Doe defendants was improper since downloading the
same file did not mean that each of the defendants were
engaged in the same transaction or occurrence.");
MCGIP, LLC v. Does 1-149, No. 11-2331, 2011 U.S.
Dist. LEXIS 108109, 2011 WL 4352110, at *3 (N.D. Cal.
Sep. 16, 2011) (misjoinder where plaintiff "failed to show
that any of the 149 Doe defendants actually exchanged
any piece [*34] of the seed file with one another"); Hard
Drive Products, Inc. v. Does 1-188, 809 F.Supp.2d 1150,
1164 (N.D. Cal. 2011) (misjoinder where plaintiff
conceded that "while the Doe Defendants may have
participated in the same swarm, they may not have been
physically present in the same swarm on the exact same
day and time"); Boy Racer, Inc. v. Does 1-60, No.

11-1738, 2011 U.S. Dist. LEXIS 92994, 2011 WL
3652521, at *4 (N.D. Cal. Aug. 19, 2011) (severing
defendants where "[p]laintiff [did] not plead facts
showing that any particular defendant illegally shared
plaintiff's work with any other particular defendant"); CP
Productions, Inc. v. Does 1-300, No. 10 C 6255, 2011
U.S. Dist. LEXIS 113013, 2011 WL 737761, at *1 n.2
(N.D. Ill. Feb. 24, 2011) (Shadur, J.) ("It would constitute
a real stretch of the normal meaning of language for [the
plaintiff] to call Rule 20(a)(2)(A) into play as the asserted
predicate for lumping its separate asserted claims into a
single lawsuit.").

The latter line of cases reflects a more complete
understanding of the mechanics of the BitTorrent
protocol. Despite its cooperative design, the BitTorrent
protocol's architecture alone does not compel the
conclusion that anonymous defendants who download
copies of the same file [*35] from the same swarm are
engaged in a common transaction or series of transactions
for the purposes of Rule 20(a)(2). Where a swarm
continues to exist for an extended period of time, it is
improbable that defendants entering a swarm weeks or
months apart will actually exchange pieces of data.
Furthermore, it is impossible for defendants who are not
in a swarm coextensively to exchange any pieces of a
file. A recently published Note in the Michigan Law
Review explains by way of example:

[I]magine a swarm developed around a
file seeded by A. On Day 1, B, C, and D
enter that swarm with A and help each
other acquire the file by exchanging pieces
of the file with one another. Their
exchange can fairly be called the same
"series of transactions" for the purposes of
Rule 20. Now, after the exchange, assume
all four stay plugged into the swarm
through Day 2, uploading pieces of the file
to any other users who enter into the
swarm. On Day 3, B, C, and D disconnect.
The next day, E, F, and G enter the swarm
with A. Since the swarm develops around
the file, E, F, and G are part of the same
swarm that A, B, and C were in. However,
now the file exchange is occurring
between A, E, F, and G. By contrast,
[*36] B, C, and D have no involvement
with the second exchange because they
left the swarm. Given that B, C, and D
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were not and could not be sources for E, F,
and G, the former group's acquisition of
the file was a wholly separate series of
transactions from the latter's. Instead, the
only link between the parties is that they
used the same peer-to-peer network to
copy and reproduce a plaintiff's video.

Sean B. Karunaratne, Note, The Case Against Combating
BitTorrent Piracy Through Mass John Doe Copyright
Infringement Lawsuits, 111 Mich. L. Rev. 283, 295 (Nov.
2012); see also Third Degree Films, 280 F.R.D. at 498
(finding joinder requirements not met based on "the fact
that a particular swarm, including the swarm at issue in
this case, can last for many months. During those months,
the initial participants may never overlap with later
participants").

The Court recognizes that this example paints a
relatively simplified picture of the activity in a BitTorrent
swarm, which in reality can involve thousands of users,
dozens of seed files, and span for several months.
Nevertheless, the example is instructive here. Exhibit A
to Malibu Media's Amended Complaint -- a chart listing
the John Doe Defendants, [*37] their IP addresses, and
"hit date" -- indicates that the Defendants accessed the
swarm at different dates and times between June 9, 2012
and July 28, 2012. (Dkt. No. 24-1.) Doe 15, the movant
in this case, is alleged to have been part of the swarm on
June 11, 2012 at 2:53 a.m. (Id.) He was preceded most
recently in the swarm by Doe 4, who is alleged to have
been present in the swarm on June 9, 2012 and followed
by Doe 8, who appears to have accessed the swarm on
June 13, 2012. 2 (Id.) It is undisputed that any pieces of
the Works downloaded or uploaded by Doe 15 were
derived from the same Initial Seed as the pieces
downloaded by Does 4 and 8. There is no indication,
however, that Doe 4, or the Does that preceded him,
remained in the swarm long enough to exchange pieces
of the Works with Doe 15. Nor has Malibu Media
demonstrated that Doe 15 remained in the swarm long
enough to exchange data with Doe 8, or with Doe
Defendants who joined the swarm after Doe 8. If Doe 4
left the swarm after obtaining the file, and Doe 15 did the
same, Doe 15 would not have exchanged any data with
either defendant despite having obtained the same seed
file from the same swarm. Therefore, even assuming that
[*38] Doe 15 was an actual infringer, entered the same
swarm and downloaded the same seed file, Malibu Media
has failed to demonstrate Doe 15 exchanged any piece of

the seed file with any other defendant in this case.

2 The purpose here is to illustrate by way of
example the tenuous connection between Doe
defendants who are joined in a suit by virtue of
their presence in the same swarm. The Court
recognizes that Does 4 and 8 have since been
voluntarily dismissed from this action.

The Court also recognizes that it has previously held
in a similar case that disputes related to joinder are
premature at this stage of the proceedings. See MGCIP v.
Does 1-316, No. 10 C 6677, 2011 U.S. Dist. LEXIS
61879, 2011 WL 2292958, at *2 (N.D. Ill. June 9, 2011).
While a case decided a mere eighteen months ago might
constitute "recent" case law in many other contexts, this
particular area of law and the federal judiciaries
understanding of the implications of joinder in such cases
has developed significantly over the past eighteen
months. This Court's own research reveals that prior to its
decision in MGCIP, seven courts in this country had
addressed whether it is appropriate to allow joinder of
defendants who participate in the same BitTorrent [*39]
swarm. Since then, 186 district and magistrate courts
have addressed the issue. Through scores of proceedings,
and with the help of undoubtedly thousands of pages of
briefing on the issue, courts now have a more complete
understanding of the mechanics of the BitTorrent
protocol and its implications relating to joinder under
Rule 20. Courts have also had the opportunity to witness
the development and lifecycle of dozens of BitTorrent
proceedings and appreciate more fully the complications
that can arise as a result of mass joinder once such cases
reach the more detailed phase of discovery. As evidenced
by the cases cited above, courts throughout the country --
on both sides of the swarm-joinder debate -- are in
agreement that it is not only appropriate, but prudent to
address the issue of joinder before litigation of this type is
permitted to proceed to further.

Malibu Media argues that because the Defendants
here downloaded the same torrent file, as evidenced by
the file's unique hash identifier, it can demonstrate "with
mathematical certainty" that the Defendants committed
the infringing acts through the same transaction or series
of transactions. Relying on Patrick Collins, Inc. v. John
Does 1-21, 282 F.R.D. 161, 168-169 (E.D. Mich. 2012),
[*40] Malibu Media submits there are only four possible
ways Doe 15 could have acquired the file: (1) the
Defendants connected to and transferred a piece of the
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Works from the initial seeder; (2) the Defendants
connected to and transferred a piece of the Works from a
seeder who downloaded the completed file from the
initial seeder or from other peers; (3) the Defendant
connected to and transferred a piece of the Works from
other Defendants who downloaded from the initial seeder
or from other peers; or (4) the Defendant connected to
and transferred a piece of the Works from other peers
who downloaded from other Defendants, other peers,
other seeders, or the initial seeder.

Even assuming these four possibilities compose the
entire universe of ways in which a Doe defendant could
obtain a copyrighted work from a particular swarm, it
does not follow that Doe defendants participating in the
same swarm actually exchange any pieces of data with
one another. If Doe 15 connected to the swarm on June
11, 2012 and downloaded a piece of the Works from
other peers who downloaded from other Defendants, Doe
15 would have been engaged in a series [*41] of
transactions -- downloads and uploads -- with peers, other
Defendants, and seeders who were simultaneously
present in the swarm. He could not fairly be said to have
engaged in a transaction or series of transactions with
peers who entered the swarm and left days, weeks, or
months before his arrival. Furthermore, without showing
that Doe 15 remained in the swarm after his June 11 "hit
date," Malibu Media cannot maintain that Doe 15 acted
in concert with Defendants that arrived subsequently by
contributing to the chain of data distribution. Once a
BitTorrent user disconnects from a swarm, any
subsequent activity in that swarm is independent of the
activity that took place during his presence. Malibu
Media points to no facts alleging that the Doe Defendants
who joined the swarm after Doe 15 obtained any pieces
of the file from Doe 15, or from another peer who
obtained the file from Doe 15. The only nonconjectural
link between Defendants who access a swarm at different
times is their mutual reliance on the Initial Seeder's
upload of the file; they do not rely on each other, nor do
they necessarily pave the way for later participants to
obtain the file. For example, had Doe 15 never entered
[*42] the swarm on June 11, 2012, the remaining Does
would still have been able to download the Works as
alleged so long as someone possessing the Initial Seed or
a complete copy remained in the swarm.

Malibu Media nevertheless argues that even if most
of the Defendants' hit dates do not overlap with one
another, the parties should be joined because the

BitTorrent protocol allows for continuous seeding and
distributing of copyrighted material weeks after a peer's
initial download. Again Malibu Media relies on the
analysis from Patrick Collins v. John Does 1-21, where
the district court allowed joinder in a factually similar
scenario, explaining:

[I]t is not that an infringer would wait
six weeks to receive the movie, it is that
the infringer receives the Movie in a few
hours and then leaves his or her computer
on with the Client Program uploading the
Movie to other peers for six weeks.
Because the Client Program's default
setting (unless disabled) is to begin
uploading a piece as soon as it is received
and verified against the expected Hash, it
is not difficult to believe that a Defendant
who downloaded the Movie on day one,
would have uploaded the Movie to another
Defendant or peer six weeks [*43] later.

Patrick Collins, 282 F.R.D. at 168.

All this means is that each putative defendant, having
been active in the swarm at some point in time, is a
possible source that may be able to distribute copyrighted
material. The mere capability of a defendant to upload to
other defendants after his or her hit date by leaving the
Client Program running is insufficient to support the
assumption that such transactions are related. See, e.g.,
Hard Drive Productions, 809 F. Supp. 2d at 1164-65
(denying joinder and rejecting plaintiff's argument that
Doe defendants' use of the same BitTorrent swarm makes
each defendant a "possible" source that "may" be
responsible for distributing the copyrighted file to the
other defendants). Patrick Collins also suggests that Doe
defendants who participate in the same BitTorrent swarm
are transactionally-related for the purposes of Rule 20
because activity is "traceable back to a specific initial
seed through a series of transactions." 282 F.R.D. at 168.
The Court finds it difficult to imagine how such a
tenuous connection would suffice in any other context. If
multiple defendants, without knowledge of one another
and without relying on one another, were to physically
[*44] travel to the same place at different times and dates
to purchase a particular piece of copyrighted material
from various individuals, who themselves are unaware of
one another but could theoretically trace their possession
of the copyrighted material back to the same "original
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bootlegger" through varying degrees of separation, it is
unquestionable that joinder would be improper. Without a
showing that the Doe defendants actually exchanged
pieces of the Works with one another, relied on each
others' activity, or otherwise paved the way for each
others' success in the swarm, all that is alleged is that the
Defendants went to the same place at different times to
engage in the same unlawful activity. While the law of
joinder does not necessarily require temporal overlap or
specific knowledge of other defendants, it does require
more than mere allegations that two or more unrelated
defendants stole the same product in the same way
without ever interacting with one another. See, e.g.,
LaFace Records, LLC v. Does 1-38, 2008 U.S. Dist.
LEXIS 14544, 2008 WL 544992, at *7 (E.D.N.C. Feb. 27,
2008) ("[M]erely [*45] committing the same type of
violation in the same way does not link defendants
together for the purposes of joinder"); see also Liberty
Media Holdings, 277 F.R.D. at 672 ("Under the
BitTorrent protocol, it is not necessary that each of the
[Doe Defendants] participated in or contributed to the
downloading of each other's copies of the work at issue
.... Any 'pieces' of the work copied or uploaded by any
individual Doe may have gone to any other Doe or to any
of the potentially thousands who participated in a given
swarm.") (quoting Hard Drive Productions, Inc., 809 F.
Supp. 2d at 1163); Raw Films, Ltd. v. Does 1-32, No.
3:11cv532-JAG, 2011 U.S. Dist. LEXIS 114996, 2011 WL
6182025, at *2 (E.D. Va. Oct. 5, 2011) ("The mere
allegation that the defendants have used the same
peer-to-peer network to copy and reproduce the
Work--which occurred on different days and times over a
span of three months--is insufficient to meet the standards
of joinder set forth in Rule 20."). Therefore, the Court
finds that in order to join multiple anonymous defendants
in a single suit for copyright infringement based on the
alleged use of the BitTorrent protocol, a plaintiff must
either (1) establish that the defendants were
simultaneously [*46] present in the same swarm, or (2)
show that they accessed the swarm in close temporal
proximity (within hours of one another, not days or
weeks) such that it can plausibly be inferred that the
defendants may have downloaded and uploaded content
through the same series of transactions.

Of course there is no guarantee that peers
simultaneously present in a swarm will actually exchange
data. In swarms containing thousands of peers and dozens
of seed files, two peers may, theoretically, be active in
the swarm at the same time without ever relying on one

another to obtain a piece of the desired file. However,
given the interconnected nature of data transfers that take
place among peers who are present in a swarm at the
same time, it would be reasonable to infer that such peers,
at the very least, engaged in the same series of
transactions for the purposes of Rule 20(a)(2). In this
case, Malibu Media has plead no facts alleging that Doe
15 was simultaneously present in the swarm with any of
the remaining Doe Defendants in this case, nor has it
shown that Doe 15's "hit date" was in close temporal
proximity to another Doe Defendant. Accordingly, the
Court finds that any infringing acts by Doe [*47] 15 are
not part of the same "transaction, occurrence, or series of
transactions or occurrences" under Rule 20(a)(2).

Because Malibu Media cannot satisfy the first prong
of the permissive joinder test--i.e., that the infringement
arises "out of the same transaction, occurrence, or series
of transactions or occurrences"--the Court need not
address the second prong of the permissive joinder test to
evaluate whether any question of law or fact is common
to all the Defendants. The Court therefore finds that
joinder of Doe 15 is improper under Rule 20. The Court
therefore finds that joinder of Doe 15 as a defendant
under Rule 20 is improper.

VI. All Remaining Defendants with the Exception of
Doe 15 are Severed from the Case

Federal Rule of Civil Procedure 21 provides: "On
motion or on its own, the court may at any time, on just
terms, add or drop a party. The court may also sever any
claim against a party." Fed.R.Civ.P. 21. Besides Doe 15,
the Court notes that not a single defendant is alleged to
have been present in the swarm at the same time as
another defendant, and only two of the defendants
originally sued in this case -- Doe 3 and Doe 16 -- appear
to have accessed the swarm within the same [*48]
24-hour time frame. (Ex. A, Dkt. No. 24-1). Accordingly,
Malibu Media has not demonstrated that any two
defendants engaged in infringing activity as part of a
common transaction, occurrence, or series of transactions
or occurrences. Furthermore, it is unlikely that judicial
economy will be achieved by trying what are, in essence,
fourteen separate cases simultaneously. Each defendant is
likely to assert a unique defense based on his or her
situation, and will likely have to present evidence of that
defense separately and independently. See, e.g., Digital
Sins, 2012 U.S. Dist. LEXIS 69286, 2012 WL 1744838,
*2 ("Trying 245 separate cases in which each of the 245

Page 12
2013 U.S. Dist. LEXIS 31228, *44

Case: 1:13-cv-00792 Document #: 48-1 Filed: 06/27/13 Page 89 of 141 PageID #:763



different defendants would assert his own separate
defenses under a single umbrella is unmanageable."). As
another district court has recognized when assessing a
similar mass litigation strategy to enforce copyrights on
illegally downloaded music files:

[]Subscriber John Doe 1 could be an
innocent parent whose internet access was
abused by her minor child, while John Doe
2 might share a computer with a roommate
who infringed Plaintiff' works. John Does
3 through 203 could be thieves, just as
Plaintiffs believe, inexcusably pilfering
Plaintiffs' property and [*49] depriving
them, and their artists, of the royalties they
are rightly owed ... Wholesale litigation of
these claims is inappropriate, at least with
respect to the vast majority (if not all) of
Defendants.

BMG Music v. Does 1-203, Civ. A. 04-650, 2004 U.S.
Dist. LEXIS 8457, 2004 WL 953888, at *1 (E.D. Pa. Apr.
2, 2004); see also VPR Internationale v. Does 1-1017,
No. 11-2068, 2011 U.S. Dist. LEXIS 64656, 2011 WL
8179128, at *2 (C.D. Ill. Apr. 29, 2011) ("Where an IP
address might actually identify an individual subscriber
and address[,] the correlation is still far from perfect ....
The infringer might be the subscriber, someone in the
subscriber's household, a visitor with her laptop, a
neighbor, or someone parked on the street at any given
moment.").

Other courts have similarly recognized that the
individualized issues related to each Doe defendant's
defense would wash away any judicial economy that may
have been achieved through a plaintiff's mass-litigation
strategy. See, e.g., In re BitTorrent Adult Film Copyright
Infringement Cases, 2012 U.S. Dist. LEXIS 61447, 2012
WL 1570765, *12 (individualized determinations
pertaining to Doe defendants who "raised a panoply of
individual defenses .... far outweigh[ed] the common
questions in terms of discovery, evidence, and [*50]
effort required .... Thus, swarm joinder complicates
[copyright infringement cases based on the use of
BitTorrent], resulting in a waste of judicial resources");
Liberty Media Holdings, 277 F.R.D. at 672 ("Plaintiff has
already requested on two separate occasions an extension
to hold a joint scheduling conference. Such delay is
directly attributable to the joinder of Defendants in this
action."); Pacific Century Int'l. Ltd. v. Does, No.

C-11-02533 (DMR), 2011 U.S. Dist. LEXIS 124518, 2011
WL 5117424, at *3 (N.D. Cal. Oct. 27, 2011) ("It is likely
that Defendants would assert different factual and legal
defenses, and would identify different witnesses. Case
management and trial ... would be inefficient, chaotic,
and expensive."). Courts have also recognized that such
mass litigation might place a heavy burden on the
Defendants during discovery. See Pacific Century, 2011
U.S. Dist. LEXIS 124518, 2011 WL 5117424, at *3
(observing that in cases against multiple Doe defendants,
"each Defendant would have the right to be present at
every other Defendant's depositions -- a thoroughly
unmanageable and expensive ordeal," and that pro se
Defendants who do not e-file would be "required to serve
every other Defendant with a copy of their pleadings and
other [*51] submissions through the pendency of the
action at substantial cost"). While maintaining a single
case would benefit Malibu Media by allowing it to sue
multiple defendants with just one filing fee and set of
pleadings, this is not a proper basis for joinder. See
Digital Sins, Inc., 2012 U.S. Dist. LEXIS 69286, 2012 WL
1744838, *2 ("The only economy that litigating these
cases as a single action would achieve is an economy to
the plaintiff--the economy of not having to pay a separate
filing fee for each action brought. However, the desire to
avoid paying statutorily mandated filing fees affords no
bases for joinder."); In re BitTorrent Adult Film
Copyright Infringement Cases, 2012 U.S. Dist. LEXIS
61447, 2012 WL 1570765, *12 (finding that in four
consolidated copyrighted cases involving the BitTorrent
protocol, plaintiffs "improperly avoided more than
$25,000 in filing fees by employing [their] swarm joinder
theory"). The fact that plaintiffs typically file such cases
hoping to quickly enter settlement agreements does not
change the Court's determination of whether joinder is
appropriate. The fact remains that if Malibu Media's
claims against the various Doe defendants were to move
forward into more detailed discovery and to trial, this
case [*52] would impose significant procedural
inefficiencies and burdens on both the Court and on
almost every party in the case.

As nearly every defendant in this case engaged in a
separate series of transactions when downloading the
Works and mass litigation against several defendants
would prove unmanageable at trial and unfairly
burdensome on the Defendants, the Court severs Malibu
Media's claims against all defendants with the exception
of Doe 15. See, e.g., Digital Sins, 2012 U.S. Dist. LEXIS
69286, 2012 WL 1744838, *2 (severing claims against all
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defendants except John Doe 1 after determining that
joinder was improper in a BitTorrent case). While courts
in this situation generally sever all defendants with the
exception of the first, see, e.g., Digital Sins, Inc., 2012
U.S. Dist. LEXIS 69286, 2012 WL 1744838, at *2, Rule
21 does not impose a requirement that the severing court
retain the first named defendant over all others. See
Fed.R.Civ.P. 21 ("On motion or on its own, the court may
at any time, on just terms, add or drop a party. The court
may also sever any claim against a party.") (emphasis
added). Having decided several issues pertaining to Doe
15, including Doe 15's Motion to Show Cause, Motion to
Quash, and Motion to Proceed Anonymously, [*53] the
Court finds, in the interest of judicial economy, that it is
appropriate to retain Doe 15 rather than Defendant David
J. Reynolds, the first-named defendant in this case. See
Sunlust Pictures, 2012 U.S. Dist. LEXIS 121368, 2012
WL 3717768, at *3 ("A court may, on motion or on its
own, add or drop a party or sever any claim against any
party at any time.") (citing Fed.R.Civ.P. 21) (emphasis
added); Walgreens Co. v. Networks--USA V, Inc., No. 12
C 1317, 2012 U.S. Dist. LEXIS 178845, 2012 WL
6591810, at *1 (N.D. Ill. Dec. 17, 2012) (St. Eve, J.) ("It
is well-settled that a district court has broad discretion
under Rule 21.") (citing Chavez v. Illinois State Police,
251 F.3d 612, 632 (7th Cir. 2001) (appellate court
"accord[s] wide discretion to a district court's decision
concerning the joinder of parties")).

CONCLUSION

For the reasons stated, Doe 15's Motion to Quash and
Motion to Show Cause based on a lack of standing are
denied. Doe 15's Motion to Proceed Anonymously is
granted. Any publicly filed documents referencing Doe
15 should refer to Doe 15 by his "John Doe" identifier
rather than his real name. Pursuant to Fed.R.Civ.P. 21, all
remaining defendants are severed from this case with the
exception of Doe 15. The clerk is ordered to sever [*54]
the claims against Defendants David J. Reynolds, Felix
Stanek, Gregory Blake, and John Doe 11 from this case,
to treat the claims against those defendants as separate
actions, and to assign a separate docket number to each
action. Malibu Media is directed to file separate amended
complaints containing only its claims against each
individual defendant. As the remaining defendants have
been severed from this case pursuant to Fed.R.Civ.P. 21
and Doe 15 is the only remaining defendant in this case,
Doe 15's Motion to Sever is denied as moot.

/s/ Virginia M. Kendall

Virginia M. Kendall

United States District Court Judge

Northern District of Illinois

Date: March 7, 2013
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OPINION BY: JAMES F. HOLDERMAN

OPINION

[*191] MEMORANDUM OPINION AND ORDER

JAMES F. HOLDERMAN, Chief Judge:

These six cases were consolidated for the purpose of
this court ruling on a motion to compel that is based on
nearly identical circumstances in each case. (Dkt. No. 9.)
1 The subpoenas, which arose during discovery in four

Page 1

Case: 1:13-cv-00792 Document #: 48-1 Filed: 06/27/13 Page 92 of 141 PageID #:766



separate underlying cases, two pending in the Eastern
District of California, one in the Eastern District [**2] of
Virginia, and one in the Southern District of Texas, 2

seek information from two internet service providers,
Comcast Cable Communications, LLC ("Comcast") and
Cequel III Communications II, LLC d/b/a Suddenlink
Communications ("Suddenlink") (collectively "the
ISPs"). (Dkt. No. 12, Ex. A.) The ISPs objected to the
subpoenas (Dkt. No. 12, Ex. C), and the plaintiffs filed a
motion to compel compliance (Dkt. No. 12). For the
reasons stated below, the motion to compel is granted in
part and denied in part. In addition, Comcast filed a
motion to consolidate [*192] two additional cases with
this case. (Dkt. No. 18.) That motion is denied without
prejudice.

1 All docket numbers refer to docket entries in
the lead case, Pacific Century International, Ltd.
v. John Does 1-37, No. 12 C 1057.
2 Pac. Century Int'l, Ltd v. Unknown, No. 11 C
3479 (E.D. Cal.); Hard Drive Prods., Inc. v.
Unknown, No. 11 C 3476 (E.D. Cal.); First Time
Videos, LLC v. John Doe, No. 11 C 690 (E.D.
Va.); Pac. Century Int'l Ltd v. Does 1-37, No. 11
C 4430 (S.D. Tex.).

BACKGROUND

The plaintiffs in each of the six cases are producers
of pornographic videos. 3 In each case, the plaintiffs
allege that the John Doe defendants illegally reproduced
[**3] and distributed a pornographic video in violation of
the plaintiffs' copyright. 4 The defendants accessed the
videos in each case from their computers through the use
of a BitTorrent file sharing protocol. One other district
court has previously explained that a Bit Torrent file
sharing protocol is a decentralized method of distributing
data on peer-to-peer ("P2P") file sharing networks:

Since its release approximately 10 years
ago, BitTorrent has allowed users to share
files anonymously with other users.
Instead of relying on a central server to
distribute data directly to individual users,
the BitTorrent protocol allows individual
users to distribute data amo[ng]
themselves by exchanging pieces of the
file with each other to eventually obtain a
whole copy of the file. When using the
BitTorrent protocol, every user

simultaneously receives information from
and transfers information to one another.
In the BitTorrent vernacular, individual
downloaders/distributors of a particular
file are called "peers." The group of peers
involved in downloading/distributing a
particular file is called a "swarm." A
server which stores a list of peers in a
swarm is called a "tracker." A computer
program [**4] that implements the
BitTorrent protocol is called a BitTorrent
"client."

The BitTorrent protocol operates as
follows. First, a user locates a small
"torrent" file. This file contains
information about the files to be shared
and about the tracker, the computer that
coordinates the file distribution. Second,
the user loads the torrent file into a
BitTorrent client, which automatically
attempts to connect to the tracker listed in
the torrent file. Third, the tracker responds
with a list of peers and the BitTorrent
client connects to those peers to begin
downloading data from and distributing
data to the other peers in the swarm. When
the download is complete, the BitTorrent
client continues distributing data to the
peers in the swarm until the user manually
disconnects [from] the swarm or the
BitTorrent client otherwise does the same.
5

3 The facts are drawn from the operative
complaint in the four cases underlying the six
subpoenas. See Amended Complaint [Dkt. No. 6],
Pac. Century Int'l, Ltd v. Unknown, No. 11 C
3479 (E.D. Cal. Jan. 5, 2012); Amended
Complaint [Dkt. No. 6], Hard Drive Prods., Inc.
v. Unknown, No. 11 C 3476 (E.D. Cal. Jan. 5,
2012); Amended Complaint [Dkt. No. 3], First
Time Videos, LLC v. John Doe, No. 11 C 690
(E.D. Va. Jan. 4, 2012) [**5] ; Complaint [Dkt.
No. 1], Pac. Century Int'l Ltd v. Does 1-37, No.
11 C 4430 (S.D. Tex. Dec. 16, 2011).
4 In Pacific Century International Ltd v. Does
1-37, No. 11 C 4430 (S.D. Tex.) and Pacific
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Century International, Ltd v. Unknown, No. 11 C
3479 (E.D. Cal.), the video at issue is entitled
"Amateur Creampies - Laney Boggs." In Hard
Drive Productions, Inc. v. Unknown, No. 11 C
3476 (E.D. Cal.), the video is entitled "Amateur
Allure - Dylan." In First Time Videos, LLC v.
John Doe, No. 11 C 690 (E.D. Va.), the video is
entitled "FTV - Tiffany."
5 MCGIP, LLC v. Does 1-30, No. 11 C 3680,
2011 U.S. Dist. LEXIS 88790, 2011 WL 3501720,
at *1 (N.D. Cal. Aug. 10, 2011) (quoting Diabolic
Video Prods., Inc. v. Does 1-2099, No. 10 C 5865,
2011 U.S. Dist. LEXIS 58351, 2011 WL 3100404,
at *1 (N.D. Cal. May 31, 2011)).

Because the BitTorrent system allows each
individual user to share information anonymously, the
plaintiffs do not know the identity of each alleged
defendant at this time. Instead, the plaintiffs have
identified only a series of Internet Protocol ("IP")
addresses assigned to computers that accessed the
copyrighted material, along with the date and time of
each computer user's alleged [**6] unlawful activity. In
each case, the plaintiffs filed a motion for early discovery
seeking leave to subpoena the ISPs to obtain the
identifying information for each IP address. The
respective courts in each case granted plaintiffs leave to
subpoena the ISPs, (Dkt. No. 12, Ex. B), and the
plaintiffs issued Federal Rule of Civil Procedure 45
subpoenas to each ISP calling for production at the office
of the plaintiffs' law firm in Chicago. (Dkt. No. 12, Ex.
A.) Accordingly, the subpoenas were issued from this
court, as required by Fed. R. Civ. P. 45(a)(2)(C) [*193]
(requiring that the subpoena must issue "from the court
for the district where the production . . . is to be made").

LEGAL STANDARD

Under Rule 45(c)(3), the court must quash or modify
a subpoena to a non-party witness that "subjects a person
to undue burden." Fed. R. Civ. P. 45(c)(3)(A)(iv). When
determining if a burden is undue, the court must ask
whether "the burden of compliance with [the subpoena]
would exceed the benefit of production of the material
sought by it." Nw. Mem'l Hosp. v. Ashcroft, 362 F.3d
923, 927 (7th Cir. 2004). When making that inquiry, the
court should consider "'the needs of the case, the amount
in controversy, [**7] the parties' resources, the
importance of the issues at stake in the litigation, and the
importance of the proposed discovery in resolving the

issues.'" Williams v. Blagojevich, No. 05 C 4673, 2008
U.S. Dist. LEXIS 643, 2008 WL 68680, at *3 (N.D. Ill.
Jan. 2, 2008) (quoting Simon Prop. Group L.P. v.
MySimon, Inc., 194 F.R.D. 639, 640 (S.D. Ind. 2000)
(Hamilton, J.)). "The party opposing discovery has the
burden of showing the discovery is overly broad, unduly
burdensome, or not relevant." Id. (citation omitted).

ANALYSIS

Copyright owners have used "John Doe" suits
against unidentified defendants as a means of enforcing
their copyrights in digital material for nearly a decade.
See Ronald N. Weikers, Data Security and Privacy Law §
9:133 (rev. 2011). 6 Throughout the 2000s, for example,
the music recording industry filed well over 10,000 John
Doe lawsuits. Id. More recently, various movie studios
have adopted the tactic in an effort to identify copyright
infringers. See, e.g., Voltage Pictures, LLC v. Does
1-5,000, No. 10 C 873, 818 F. Supp. 2d 28, 2011 U.S.
Dist. LEXIS 50787, 2011 WL 1807438, at *1 (D.D.C.
May 12, 2011). Producers of pornographic movies have
been particularly aggressive on this front. The lawyers
representing the plaintiffs in these pending cases [**8]
have to date filed at least 118 such lawsuits against over
15,000 John Does in the last year and a half alone. See
Decl. of Charles E. Piehl and Exhibit A, AF Holdings,
LLC, v. Does 1-135, No. 11 C 3336 (N.D. Cal. Feb. 22,
2012), ECF Nos. 43, 43-1 (providing a list of cases filed
by plaintiffs' law firm as of February 24, 2012).

6 Prior to 2003, copyright owners primarily
identified infringers by using a provision of the
Digital Millennium Copyright Act ("DMCA"), 17
U.S.C. § 512(h)(1), which allows copyright
owners to issue subpoenas to ISPs to identify the
IP addresses of alleged infringers even before
filing suit. Id. In 2003, the D.C. Circuit held that
the DMCA's provision applied only when an ISP
"stor[es] the infringing material on its server" and
not when an ISP acts "only as a conduit for data
transferred between two internet users, such as . . .
sharing P2P files." Recording Indus. Ass'n of Am.,
Inc. v. Verizon Internet Servs., Inc., 351 F.3d
1229, 1233-35, 359 U.S. App. D.C. 85 (D.C. Cir.
2003); accord In re Charter Commc'ns, Inc.,
Subpoena Enforcement Matter, 393 F.3d 771 (8th
Cir. 2005); Interscope Records v. Does 1-7, 494
F. Supp. 2d 388 (E.D. Va. 2007). The DMCA's
provision thus became inadequate [**9] for
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digital copyright owners attempting to identify
users downloading copyrighted material on P2P
networks.

Another court has described the common arc of the
plaintiffs' litigating tactics in those cases:

(1) a plaintiff sues anywhere from a few
to thousands of Doe defendants for
copyright infringement in one action; (2)
the plaintiff seeks leave to take early
discovery; (3) once the plaintiff obtains
the identities of the IP subscribers through
early discovery, it serves the subscribers
with a settlement demand; (4) the
subscribers, often embarrassed about the
prospect of being named in a suit
involving pornographic movies, settle.
Thus, these mass copyright infringement
cases have emerged as a strong tool for
leveraging settlements--a tool whose
efficiency is largely derived from the
plaintiffs' success in avoiding the filing
fees for multiple suits and gaining early
access en masse to the identities of alleged
infringers.

MCGIP, LLC v. Doe, No. 11 C 2331, 2011 U.S. Dist.
LEXIS 108109, 2011 WL 4352110, at *4 n.5 (N.D. Cal.
Sept. 16, 2011). The Doe defendants, of course, are not
without recourse, as the ISPs often must notify them and
give them a chance to object to the subpoenas before the
ISPs divulge their identity. [**10] See 47 U.S.C. §
551(c)(2)(B) (providing that ISPs who qualify [*194] as
"cable providers" may not divulge personally identifiable
information of a subscriber in response to a court order
unless "the subscriber is notified of such order by the
person to whom the order is directed").

Many Doe defendants have appeared in various
actions, raising two arguments that the subpoenas should
be quashed. See, e.g., First Time Videos, LLC v. Does
1-76, 276 F.R.D. 254, 255 (N.D. Ill. Aug. 16, 2011). First,
the Doe defendants who reside outside the judicial district
in which the action was brought contend that they are not
subject to personal jurisdiction of the court. Second, the
Doe defendants contend that joinder of the defendants is
improper under Federal Rule of Civil Procedure 20(a)(2).
Some courts have rejected those arguments, 7 but others
have increasingly accepted them and severed the

defendants or quashed the subpoenas. 8

7 See, e.g., First Time Videos, 276 F.R.D. at 255
(Bucklo, J.) (holding that joinder is appropriate
and the court has personal jurisdiction); First
Time Videos, LLC v. Does 1-500, 276 F.R.D. 241,
251-52 (N.D. Ill. Aug. 9, 2011) (Castillo, J.)
(denying motion to dismiss and motion [**11] to
sever); MGCIP v. Doe, No. 10 C 6677, 2011 U.S.
Dist. LEXIS 61879, 2011 WL 2292958 (N.D. Ill.
June 9, 2011) (Kendall, J.) (denying motion to
dismiss for lack of personal jurisdiction).
8 See, e.g., Millenium TGA v. Doe, No. 10 C
5603, 2011 U.S. Dist. LEXIS 110135, 2011 WL
7444064 (N.D. Ill. Sept. 26, 2011) (Manning, J.)
(dismissing case for lack of personal jurisdiction
and improper venue after previous order severing
all other potential defendants); On the Cheap,
LLC. v. Does 1-5011, No. 10 C 4472, 280 F.R.D.
500, 2011 U.S. Dist. LEXIS 99831, 2011 WL
4018258 (N.D. Cal. Sept. 6, 2011) (severing
defendants); Digiprotect USA Corp. v. Does
1-266, No. 10 C 8759, 2011 U.S. Dist. LEXIS
40679, 2011 WL 1466073 (S.D.N.Y. Apr. 13,
2011) (denying discovery of the identities of
defendants whom plaintiff had not shown to be
subject to the court's jurisdiction); Order, W.
Coast Prods., Inc. v. Does, 1-2010, No. 10 C
0093 (N.D.W.V. Dec. 16, 2010) (severing
defendants and allowing amended complaints
only against individuals with IP addresses in West
Virginia); CP Prods., Inc. v. Does 1-300, No. 10
C 6255, 2011 U.S. Dist. LEXIS 113013, 2011 WL
737761, at *1 (N.D. Ill. Feb. 24, 2011) (Shadur,
J.) ("[T]here is no justification for dragging into
an Illinois federal court, on a wholesale basis, a
host of unnamed defendants over whom personal
jurisdiction [**12] clearly does not exist
and--more importantly--as to whom [plaintiff's]
counsel could readily have ascertained that fact.").

In the face of this stiffening judicial headwind, the
plaintiffs here have adopted a new tactic to avoid the
personal jurisdiction and joinder issues. In three of the
underlying cases which prompted the subpoenas at issue
here, the plaintiffs have sued only a single defendant who
is connected to an IP address located in the district in
which the plaintiffs brought suit, but are seeking in those
single defendant cases discovery about other IP addresses
belonging to computer users who are not joined as
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defendants. 9 In the remaining underlying case, the
plaintiffs have sued thirty-seven defendants, all of whom
are connected to an IP address located in the jurisdiction
in which the plaintiffs brought suit, and are seeking
discovery only about IP addresses belonging to people
joined as defendants. 10 The court will address the
subpoenas with respect to each type of case in turn.

9 Amended Complaint ¶ 6, Pac. Century Int'l,
Ltd v. Unknown, No. 11 C 3479 (E.D. Cal. Jan. 5,
2012); Amended Complaint ¶ 6, Hard Drive
Prods., Inc. v. Unknown, No. 11 C 3476 (E.D.
Cal. Jan. 5, 2012) [**13] ; Amended Complaint ¶
6, First Time Videos, LLC v. John Doe, No. 11 C
690 (E.D. Va. Jan. 4, 2012); see also (Pl.'s Reply
4-5 ("With respect to the [ISPs] joinder
arguments, in three of the underlying actions
Plaintiff named only a single putative defendant. .
. . It is axiomatic to say that a single defendant
cannot be misjoined with himself." (citations
omitted))).
10 Complaint ¶ 6, Pac. Century Int'l Ltd v. Does
1-37, No. 11 C 4430 (S.D. Tex. Dec. 16, 2011).

I. Subpoenas Seeking Information about Non-Party IP
Addresses: Cases 12 C 1080, 12 C 1083, 12 C 1085, 12 C
1086, and 12 C 1088

The ISPs contend that they "should not be subject to
the burden--undue or otherwise--of providing the
requested information that ultimately will not even be
useful in the Underlying Actions." (Dkt. No. 13, at 6.)
The court agrees that the identity of individuals
connected with non-party IP addresses is not relevant to
the pending claims.

Discovery is appropriate if the information sought is
relevant, which means that it is "reasonably calculated to
lead to the discovery of admissible evidence." Fed. R.
Civ. P. 26(b)(1); see also Williams, 2008 U.S. Dist.
LEXIS 643, 2008 WL 68680, at *3 ("The scope of
material obtainable by a Rule 45 [**14] subpoena is as
broad as permitted under the discovery rules. . . . [*195]
(citations omitted)). The plaintiffs attempt to justify the
scope of the subpoenas in the single defendant cases by
alleging in their complaints the existence of additional IP
addresses representing "co-conspirators" who conspired
to infringe the plaintiffs' copyright by downloading the
same file through the BitTorrent system. The plaintiffs
have stated that, after discovery of the identity connected
to each IP address, they intend "to seek leave of the Court

to amend this complaint to join John Doe's
co-conspirators as defendants in this action pursuant to
Fed. R. Civ. P. 20(a)(2)." 11 The plaintiffs' contention, in
essence, is that identities of the non-parties associated
with the IP addresses will be relevant to claims against
future defendants who have not yet been sued. By that
device, the plaintiffs can avoid all personal jurisdiction
and joinder hurdles, and yet obtain the identifying
information connected with hundreds of IP addresses
located all over the country through a single lawsuit. 12

11 Amended Complaint ¶ 44, Pac. Century Int'l,
Ltd v. Unknown, No. 11 C 3479 (E.D. Cal. Jan. 5,
2012); accord Amended Complaint [**15] ¶ 44,
Hard Drive Prods., Inc. v. Unknown, No. 11 C
3476 (E.D. Cal. Jan. 5, 2012) (making an identical
statement); Amended Complaint ¶ 43, First Time
Videos, LLC v. John Doe, No. 11 C 690 (E.D. Va.
Jan. 4, 2012) (same).
12 Of course, bringing suit against the additional
defendants may not be necessary, because the
plaintiffs can use the identifying information to
leverage a settlement before ever actually suing.
See Digiprotect USA Corp., 2011 U.S. Dist.
LEXIS 40679, 2011 WL 1466073, at *2 ("The
court . . . remains concerned[] that defendants
over whom the court has no personal jurisdiction
will simply settle with plaintiff rather [than]
undertake the time and expense required to assert
their rights.").

To have relevance to the actions currently pending,
however, the requested discovery must bear on the civil
conspiracy and copyright claims against the current John
Doe defendants. In light of the structure of the BitTorrent
system, subpoenas seeking the identity of users of
non-party IP addresses are not reasonably calculated to
lead to the discovery of evidence relevant to the pending
claims. BitTorrent users remain anonymous to other
BitTorrent users, and have no connection to them beyond
the mere fact that they [**16] downloaded the same file.
13 It is therefore not a reasonable calculation that the
individuals connected to the subpoenaed IP addresses
will have any discoverable information related to the
current defendants.

13 It is true that, assuming the BitTorrent users
were accessing the network at the same time, they
may have downloaded and uploaded pieces of the
same file from each other's computers as part of
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the same swarm. See MCGIP, LLC, 2011 U.S.
Dist. LEXIS 88790, 2011 WL 3501720, at *1.
Nonetheless, a BitTorrent user need not
communicate with other users in any other way.
Id. Indeed, a BitTorrent user will have no
information about other users other than their IP
addresses, the same information the plaintiffs
already possess. Id.; cf. Hard Drive Prods., Inc. v.
Does 1-188, 809 F. Supp. 2d 1150, 1163 (N.D.
Cal. 2011) ("[E]ven if the IP addresses at issue . .
. all came from a single swarm, there is no
evidence to suggest that each of the addresses
'acted in concert' with all of the others.").

Moreover, it appears that the claims of civil
conspiracy themselves are unfounded, because the
plaintiffs have not pleaded the existence of an agreement
among the alleged conspirators. See [**17] Hard Drive
Prods., Inc. v. Does 1-55, No. 11 C 2798, 2011 U.S. Dist.
LEXIS 118049, 2011 WL 4889094, at *5 (N.D. Ill. Oct.
12, 2011) (Darrah, J.) ("Hard Drive's conspiracy claim
fails because it has not pled the existence of an agreement
among Does 1-55 to commit copyright infringement.").
Additionally, based on what has been pleaded, it does not
appear plausible that plaintiffs could plead the existence
of a conspiracy. Consequently, the court finds that the
complaints' allegations of civil conspiracy are only
unjustified attempts to bolster the obtaining of irrelevant
discovery about non-parties.

It is thus plain that the plaintiffs are not seeking
information about the non-party IP addresses for the
purpose of litigating their current claims. Instead, the
plaintiffs intend to either sue the individuals whose
identity they uncover or, more likely, to negotiate a
settlement with those individuals. When evaluating
relevancy, "a court is not required to blind itself to the
purpose for which a party seeks information."
Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 353,
98 S. Ct. 2380, 57 L. Ed. 2d 253 (1978). Thus, "when the
purpose of a discovery request is to gather information
for use in proceedings other than the pending suit,
discovery [*196] properly is denied." Id. That is
precisely [**18] the situation here.

The court notes that denying discovery about
non-party IP addresses will not leave the plaintiffs
without a remedy to uncover the identity of these and
other purported copyright infringers. The plaintiffs need
merely sue each IP address in the district in which the

address is located, 14 and then subpoena the ISPs for
identifying information pertaining to that IP address.
What the plaintiffs may not do, however, is improperly
use court processes 15 by attempting to gain information
about hundreds of IP addresses located all over the
country in a single action, especially when many of those
addresses fall outside of the court's jurisdiction.
Accordingly, the motion to compel is denied with respect
to the all of the subpoenas in which the plaintiffs are
seeking the identity associated with non-party IP
addresses.

14 As the parties both indicate, it is possible to
uncover the location of any IP address through the
use of free online tools, such as
http://ip-address-lookup-v4.
15 In addition to the procedural improprieties
outlined above, the plaintiffs' tactics deny the
federal courts additional revenue from filing fees
in the suits that should be filed to obtain the
information [**19] the plaintiffs desire. CP
Prods., 2011 U.S. Dist. LEXIS 113013, 2011 WL
737761, at *1 ("No predicate has been shown for
thus combining 300 separate actions on the
cheap--if CP had sued the 300 claimed infringers
separately for their discrete infringements, the
filing fees alone would have aggregated $105,000
rather than $350.").

II. The Subpoena Seeking Information about a Defendant
IP Address: Case 12 C 1057

The remaining subpoena, in Pacific Century
International, Ltd. v. John Does 1-37, No. 12 C 1057,
seeks the identity of only a single Doe defendant from
Suddenlink. There are no relevancy concerns related to
that subpoena, because the IP address about which the
plaintiffs are seeking information is already a defendant.
Moreover, the defendant IP address is subject to the
personal jurisdiction of the Southern District of Texas,
where the suit was brought. See Complaint ¶ 6, Pac.
Century Int'l Ltd v. Does 1-37, No. 11 C 4430 (S.D. Tex.
Dec. 16, 2011).

The joinder issue is still relevant, however, because
the underlying case was brought against thirty-seven Doe
defendants. The ISPs cite several BitTorrent copyright
cases in this district and elsewhere in which courts have
severed all but one defendant after finding [**20] joinder
of multiple Does improper. None of the cases is on point,
however. Most of the cases addressed the joinder issue
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after one or more of the Doe defendants objected to the
subpoena. 16 In the rest, the court severed the defendants
when the plaintiff moved for expedited discovery, before
any subpoenas had been issued or discovery approved. 17

None of the cases was decided following an objection to
a subpoena by an ISP after discovery had already been
authorized by the court hearing the underlying case.

16 See Written Opinion, Millenium TGA, Inc. v.
Does 1-800, No. 10 C 5603, 2011 U.S. Dist.
LEXIS 35406 (N.D. Ill. Mar. 31, 2011) (Manning,
J.); Minute Entry, Future Blue, Inc. v. Does
1-300, No. 10 C 6256 (N.D. Ill. June 8, 2011)
(Conlon, J.); Written Opinion, Lightspeed Media
Corp. v. Does 1-1000, No. 10 C 5604, 2011 U.S.
Dist. LEXIS 35392 (N.D. Ill. Mar. 31, 2011)
(Manning, J.); see also Hard Drive Prods., 809 F.
Supp. 2d at 1157; LaFace Records, LLC v. Does
1-38, No. 07 C 298, 2008 U.S. Dist. LEXIS 14544,
2008 WL 544992 (E.D.N.C. Feb. 27, 2008).
17 Hard Drive Prods., Inc. v. Does 1-130, No.
11 C 3826, 2011 U.S. Dist. LEXIS 132449 (N.D.
Cal. Nov. 16, 2011); Digital Sin, Inc. v. Doe, No.
11 C 4397, 2011 U.S. Dist. LEXIS 128033 (N.D.
Cal. Nov. 4, 2011); Liberty Media Holdings, LLC
v. BitTorrent Swarm, 277 F.R.D. 669 (S.D. Fla.
2011); [**21] Order, Boy Racer, Inc. v. Does
2-52, No. 11-2834, 2011 U.S. Dist. LEXIS 86746
(N.D. Cal.); Pac. Century Int'l Ltd. v. Does 1-101,
No. 11 C 2533, 2011 U.S. Dist. LEXIS 73837,
2011 WL 2690142 (N.D. Cal. July 8, 2011);
Diabolic Video Prods., Inc. v. Does 1-2099, 2011
U.S. Dist. LEXIS 58351, 2011 WL 3100404 (N.D.
Cal. May 31, 2011); Millennium TGA, Inc. v. Doe,
No. 11 C 2258, 2011 U.S. Dist. LEXIS 53465,
2011 WL 1812786 (N.D. Cal. May 12, 2011).

The court recognizes the burden on ISPs caused by
such subpoenas when joinder is potentially improper,
particularly in cases in which the plaintiff seeks the
identity of hundreds of Doe defendants. Even though any
one subpoena may impose a relatively modest burden,
over time the burden on the ISPs of multiple subpoenas
may be substantial. See Decl. of Charles E. Piehl & Ex.
A, AF Holdings, LLC, v. Does 1-135, No. 11 C 3336
(N.D. Cal. Feb. 22, 2012), ECF Nos. 43, 43-1 (noting that
the plaintiffs' lawyers have subpoenaed [*197]
information relating to 15,000 IP addresses in the last
year and a half). Moreover, it is difficult for the ISPs to
object before the approval of early discovery, given that

they likely will not learn of such cases until they are
served with a subpoena.

Nonetheless, the court will grant the motion to
compel in Case 12 C 1057 for three reasons. First,
[**22] this court is hesitant to make a ruling that could be
interpreted as contrary to the earlier ruling of the
Southern District of Texas, which approved early
discovery, including the issuance of a subpoena to
Suddenlink, despite the potential joinder issues. (Dkt. No.
2, Ex. B.) Second, the subpoena requires Suddenlink to
contact the individual associated with the IP address and
provide him or her an opportunity to object to the
subpoena. (Id.) Accordingly, the Doe defendant will have
the opportunity to object on the ground of improper
joinder before his or her identity is provided in response
to the subpoena. Third, the subpoena seeks the identity of
only a single IP address out of the thirty-seven joined as
defendants. In that situation, the burden on Suddenlink
appears minimal, as compared to a situation in which the
subpoena seeks information about many IP addresses.

The ISPs also raise one additional issue with respect
to the subpoena in Case 12 C 1057. The ISPs contend
that the subpoena should be quashed because the plaintiff
in Case 12 C 1057 has not stated a prima facie case of
copyright infringement. Under the Copyright Act, "no
civil action for infringement of the copyright [**23] in
any United States work shall be instituted until
preregistration or registration of the copyright claim has
been made in accordance with this title." 17 U.S.C. §
411(a). Here, the plaintiff alleges that it has submitted a
registration application, but the application has not yet
been approved by the U.S. Copyright Office. See
Complaint ¶ 25, Pac. Century Int'l Ltd v. Does 1-37, No.
11 C 4430 (S.D. Tex. Dec. 16, 2011).

Circuits are split over whether submitting an
application satisfies § 411(a), even in the absence of
approval of the application. See Brooks-Ngwenya v.
Indianapolis Pub. Schs., 564 F.3d 804, 806 (7th Cir.
2009). In the Fifth Circuit, where the underlying
complaint was filed, merely filing an application is
sufficient. See Apple Barrel Prods., Inc. v. R.D. Beard,
730 F.2d 384, 386-87 (5th Cir. 1984); see also Chi. Bd.
of Educ. v. Substance, Inc., 354 F.3d 624, 631 (7th Cir.
2003) ("[A]n application for registration must be filed
before the copyright can be sued upon."). Applying the
application approach, the plaintiff has sufficiently
pleaded a claim of copyright infringement to support
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enforcement of the subpoena.

Accordingly, the court will grant the motion to
compel [**24] in Case 12 C 1057 only. Suddenlink will
have 70 days to comply with the subpoena from the date
of this order, giving it time to comply with its obligation
to notify the subscriber whose identity was subpoenaed
and to give him or her an opportunity to object. (Dkt. No.
2, Ex. B.)

III. Motion to Consolidate Two Additional Cases

Finally, Comcast has filed a motion to consolidate
two additional cases with this case (Dkt. No. 18 (seeking
consolidation of Pacific Century International, Ltd. v.
Does 1-25, No. 12 C 1535 (N.D. Ill) and Hard Drive
Productions, Inc. v. Does 1-54, No. 12 C 1532 (N.D. Ill)
[**25] .) Both of those cases originated in this district.
Moreover, the court in both cases has granted the
plaintiffs leave to serve early discovery on the ISPs to
obtain identifying information of IP addresses. No
motion to quash or motion to compel has yet been filed in
either of the cases, however, so the motion to consolidate
is denied at this time. Should a motion to compel or a
motion to quash be filed in those cases, the court will

entertain a motion to consolidate that motion only before
this court, while leaving the underlying actions assigned
to the judges to whom they are currently assigned.

CONCLUSION

For the reasons listed above, the plaintiffs' motion to
compel is granted in part and denied in part. (Dkt. No.
12). The subpoenas in Cases 12 C 1080, 12 C 1083, 12 C
1085, 12 C 1086, and 12 C 1088 are quashed. Suddenlink
shall comply with the subpoena [*198] in Case 12 C
1057 within 70 days of the date of this order. Comcast's
motion to consolidate (Dkt. No. 18) is denied without
prejudice.

ENTER:

/s/ James F. Holderman

JAMES F. HOLDERMAN

Chief Judge, United States District Court

Date: March 30, 2012
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Pac. Century Int'l, Ltd. v. Does 1-101

No. C-11-02533 (DMR)

UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF
CALIFORNIA

2011 U.S. Dist. LEXIS 124518

October 27, 2011, Decided
October 27, 2011, Filed

SUBSEQUENT HISTORY: Motion denied by Pac.
Century Int'l Ltd. v. Doe, 2011 U.S. Dist. LEXIS 131773
(N.D. Cal., Nov. 15, 2011)

PRIOR HISTORY: Pac. Century Int'l, Ltd. v. Doe,
2011 U.S. Dist. LEXIS 89372 (N.D. Cal., Aug. 11, 2011)

COUNSEL: [*1] For Pacific Century International
LTD, Plaintiff: Brett Langdon Gibbs, Steele Hansmeier,
PLLC., Mill Valley, CA.

JUDGES: DONNA M. RYU, United States Magistrate
Judge.

OPINION BY: DONNA M. RYU

OPINION

ORDER DENYING PLAINTIFF'S EX PARTE
APPLICATION FOR LEAVE TO TAKE
EXPEDITED DISCOVERY

Plaintiff Pacific Century International, Ltd. moves
the court ex parte pursuant to Federal Rules of Civil
Procedure 26 and 45 for leave to take expedited
discovery so that it may unearth the identities of the
as-of-yet unnamed defendants ("Defendants") in this
action. For the reasons provided below, the court denies
Plaintiff's motion and severs Defendant Does 2-101 from
this case.

I. Background

Plaintiff filed this action on May 25, 2011 to stop
Defendants from reproducing and distributing its

copyrighted work ("the Work") via peer-to-peer file
swapping networks. (Am. Compl. ¶¶ 1, 7. See generally
Compl.) Specifically, Plaintiff contends that by using the
BitTorrent protocol, Defendants have committed
copyright infringement under 17 U.S.C. §§ 101-1322 and
engaged in a civil conspiracy under California law to do
so. (Am. Compl. ¶¶ 31-45.) Because the alleged
infringement occurred on the Internet, Defendants acted
under the guise of their [*2] Internet Protocol ("IP")
addresses rather than their real names. (Am. Compl. ¶ 8.)
Therefore, Plaintiff cannot determine Defendants' true
identities without procuring the information from their
respective Internet Service Providers ("ISPs"), which can
link the IP addresses to a real individual or entity. (Am.
Compl. ¶ 8.)

On May 26, 2011, Plaintiff filed an ex parte motion
to take limited discovery and issue subpoenas to the
relevant ISPs so that the ISPs would produce the name,
address, telephone number, e-mail address, and Media
Access Control information attached to each IP address
that Plaintiff had discovered through its own
investigations. (Pl.'s Ex Parte Application for Leave to
Take Expedited Discovery ("Pl.'s First Mot.") 1-3, Ex.
A.) The court granted Plaintiff's motion as to Defendant
Doe 1 on July 8, 2011, and severed the remaining
Defendants from the case, because Plaintiff had not met
the requirements for permissive joinder under Federal
Rule of Civil Procedure 20(a)(2). [Docket No. 7.] Nearly
three months later, Plaintiff filed an amended complaint
which sought to address the court's joinder concerns. (See
Am. Compl. ¶¶ 9-30.) Plaintiff now renews its ex parte
motion [*3] to take limited discovery so that it may issue
subpoenas to the relevant ISPs "to collect subscriber
information related to [IP] addresses listed on Exhibit A
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to its First Amended Complaint." (Pl.'s Ex Parte
Application for Leave to Take Expedited Discovery with
Expanded Joinder Discussion ("Pl.'s Mot.") 1.)

II. Expedited Discovery

Although Courts in the Ninth Circuit disfavor
exceptions to the general rules of discovery, Columbia
Ins. Co. v. Seescandy.com, 185 F.R.D. 573, 577 (N.D.
Cal. 1999) (citing Gillespie v. Civiletti, 629 F.2d 637,
642 (9th Cir. 1980)), a court will grant a motion for
expedited discovery "upon a showing of good cause,"
Am. Legalnet, Inc. v. Davis, 673 F. Supp. 2d 1063, 1066
(C.D. Cal. 2009) (quoting In re Countrywide Fin. Corp.
Derivative Litig., 542 F. Supp. 2d 1160, 1179 (C.D. Cal.
2008)) (quotation marks omitted); accord Semitool, Inc.
v. Tokyo Electron Am., Inc., 208 F.R.D. 273, 275 (N.D.
Cal. 2002), unless the court finds that discovery "would
not uncover [the defendants'] identities, or that the
complaint would be dismissed on other grounds."
Gillespie, 629 F.2d at 642 (citations omitted). Good
cause exists where "the need for expedited discovery, in
consideration [*4] of the administration of justice,
outweighs the prejudice to the responding party." Am.
Legalnet, Inc., 673 F. Supp. 2d at 1066 (quoting In re
Countrywide Fin. Corp. Derivative Litig., 542 F. Supp.
2d at 1179) (quotation marks omitted); accord Semitool,
Inc., 208 F.R.D. at 276. The court must perform this
evaluation in light of "the entirety of the record . . . and
[examine] the reasonableness of the request in light of all
the surrounding circumstances." Semitool, Inc., 208
F.R.D. at 275 (citation & quotation marks omitted)
(emphasis removed); see Am. Legalnet, Inc., 673 F. Supp.
2d at 1067. In this particular context, the court must
balance "the need to provide injured parties with an [sic]
forum in which they may seek redress for grievances"
against "the legitimate and valuable right to participate in
online forums anonymously or pseudonymously . . . .
without fear that someone who wishes to harass or
embarrass them can file a frivolous lawsuit and thereby
gain the power of the court's order to discover their
identity." Columbia Ins. Co., 185 F.R.D. at 578; see also
London-Sire Records, Inc. v. Doe 1, 542 F. Supp. 2d 153,
163 & nn.10-11, 179 (D. Mass. 2008) (noting that even
copyright [*5] infringing file downloading entitled to
degree of First Amendment protection) (holding that
court must consider "the expectation of privacy held by
the Doe defendants, as well as other innocent users who
may be dragged into the case (for example, because they
shared an IP address with an alleged infringer.)" (citation

omitted)); Sony Music Entm't, Inc. v. Does 1-40, 326 F.
Supp. 2d 556, 564 (S.D.N.Y. 2004).

III. Discussion

After a thorough examination of the record and
relevant case law, the court finds that Plaintiff's
sought-after discovery, as designed, has the potential to
draw numerous innocent internet users into the litigation,
placing a burden upon them that outweighs Plaintiff's
need for discovery. Therefore, the court denies Plaintiff's
motion. See Am. Legalnet, Inc., 673 F. Supp. 2d at 1066;
London-Sire Records, Inc., 542 F. Supp. 2d at 163 &
nn.10-11, 179; Semitool, Inc., 208 F.R.D. at 276.

In its motion, Plaintiff redefines "Defendants" in
manner that would ensnare unknown numbers of
innocent individuals or entities into this matter. Tucked
away in a footnote, Plaintiff discreetly attempts to expand
"Defendants" for purposes of this expedited discovery
request to encompass [*6] not only those who allegedly
committed copyright infringement -- proper defendants to
Plaintiff's claims -- but ISP "Subscriber[s]" over whose
internet connection the Work allegedly was downloaded.
(Pl.'s Mot. 4 n.1. But see Am. Compl. ¶¶ 7, 9-10, 26, 29,
32-34, 39-44 (defining Defendants as persons or entities
that infringed on Plaintiff's copyright).) In this manner,
Plaintiff glosses over one of the most troubling aspects of
its request for early discovery, for as Plaintiff concedes,
in some cases "the Subscriber and the Doe Defendant
[will] most likely not [be] the same individual." (Pl.'s
Mot. 4 n.1 (emphasis added); accord Pl.'s Mot. 8.)
Granting Plaintiff the form of relief that it seeks in this
motion thus would impermissibly allow Plaintiff to
subpoena ISPs to obtain the detailed personal information
of unknown numbers of innocent individuals that
Plaintiff could never make party to this suit and
potentially subject them to onerous, invasive discovery
and/or unfair settlement tactics, as discussed below. See
London-Sire Records, Inc., 542 F. Supp. 2d at 163 &
nn.10-11, 179; Columbia Ins. Co., 185 F.R.D. at 578.

In concert with this rhetorical shift, Plaintiff
disavows previous [*7] representations to the court that
the requested discovery would allow it to "fully identify"
Defendants (Pl.'s First Mot. 4 (quotation marks omitted))
and admits that the discovery often will not reveal
Defendants' identities. Its motion expressly states that
"[t]he only way that Plaintiff can determine Doe
Defendant(s)' actual names is by first getting Subscriber
information linked to the addresses on Exhibit A to the
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Amended Complaint from the ISPs, and, from there,
determine the Doe Defendant that accessed the network
and unlawfully downloaded Plaintiff's copyrighted
works." (Pl.'s Mot. 4; accord Pl.'s Mot. 4 n.1 ("[L]imited
additional discovery [will be] needed to identify the Doe
Defendants."). Compare Pl.'s Mot. 4 & n.1, with Am.
Compl. ¶¶ 7, 9-10, 26,29, 32-34, 39-44; Pl.'s First Mot. 3
("When provided with a Doe Defendant's IP address and
the date and time of the infringing activity, an ISP can
accurately identify the Doe Defendant."), 6 ("The ISPs
can identify each Defendant by name through the IP
address . . . .").) In other words, Plaintiff must go beyond
the "limited discovery" that it earlier asserted would lead
to Defendants' identities. (See Pl.'s Mot. 1; Pl.'s First [*8]
Mot. 1) Plaintiff is noticeably vague about what
additional discovery it would need. But as noted by Judge
Grewal in a similar case prosecuted by Plaintiff's counsel
(but not cited in his motion), this approach may lead to
copious amounts of additional discovery to ferret out the
alleged infringers. See Boy Racer, Inc. v. Does 1-52, No.
C-11-2329-PSG, at *4, 2011 U.S. Dist. LEXIS 103550
(stating that in proposed discovery expedition to uncover
doe defendants' identities, "[p]resumably, every desktop,
laptop, smartphone, and tablet in the subscriber's
residence, and perhaps any residence of any neighbor,
houseguest or other sharing his internet access, would be
fair game. Beyond such an inspection, [the plaintiff]
might require still more discovery, including
interrogatories, document requests and even
depositions.") (N.D. Cal. Sept. 13, 2011) (order denying
further discovery in similar case) (footnote omitted).
Given this new information, the court finds that Plaintiff
has not shown good cause to obtain leave to take
expedited discovery. The burdens of the potentially
expansive and intrusive discovery that Plaintiff may need
to propound to obtain Defendants' identities likely would
outweigh Plaintiff's need for [*9] the information. Am.
Legalnet, Inc., 673 F. Supp. 2d at 1066; Semitool, Inc.,
208 F.R.D. at 276. In addition, the court shares the
concern that these cases potentially open the door to
abusive settlement tactics. See On the Cheap, LLC v.
Does 1-5011, No. 10-4472-BZ, 2011 U.S. Dist. LEXIS
99831, 2011 WL 4018258, at *3 & n.6, 4 (N.D. Cal. Sept.
6, 2011) Nothing currently prevents Plaintiff from
sending a settlement demand to the individual that the
ISP identifies as the IP subscriber. That individual --
whether guilty of copyright infringement or not -- would
then have to decide whether to pay money to retain legal
assistance, or pay the money demanded. This creates
great potential for a coercive and unjust "settlement."

IV. Permissive Joinder

Rule 20 of the Federal Rules of Civil Procedure, in
relevant part, permits a plaintiff to join multiple
defendants into one action if "(A) any right to relief is
asserted against them . . . arising out of the same
transaction, occurrence, or series of transactions or
occurrences; and (B) any question of law or fact common
to all defendants will arise in the action." Fed. R. Civ. P.
20(a)(2). When determining whether defendants are
joined properly, the court should "liberally construe[]
[*10] [the requirements] in the interest of convenience
and judicial economy in a manner that will secure the
just, speedy, and inexpensive termination of the action."
Call of the Wild Movie, LLC v. Does 1-1,062, 770 F.
Supp. 2d 332, 2011 WL 996786 (D.D.C. 2011) (citation
& quotation marks omitted); see United Mine Workers of
Am. v. Gibbs, 383 U.S. 715, 724, 86 S. Ct. 1130, 16 L.
Ed. 2d 218 (1966); Diabolic Video Prods., Inc., No.
10-CV-5865, at *5, 2011 U.S. Dist. LEXIS 58351. If
defendants do not satisfy the test for permissive joinder,
the court may sever the misjoined parties, "so long as no
substantial right will be prejudiced by the severance."
Coughlin v. Rogers, 130 F.3d 1348, 1350 (9th Cir. 1997)
(citation omitted); see Fed. R. Civ. P. 21 ("Misjoinder of
parties is not a ground for dismissing an action.").

In addition to the Rule 20(a)(2) criteria, the court has
a parallel duty to ensure that permissive joinder "would
comport with the principles of fundamental fairness or
would [not] result in prejudice to either side." Hard Drive
Prods., Inc. v. Does 1-188, No. 11-1566-JCS, 809 F.
Supp. 2d 1150, 2011 U.S. Dist. LEXIS 94319, 2011 WL
3740473, at *2 (N.D. Cal. 2011) (citations and quotation
marks omitted) (quoting Coleman v. Quaker Oats Co.,
232 F.3d 1271, 1296 (9th Cir. 2000)); accord [*11] On
the Cheap, LLC, 2011 U.S. Dist. LEXIS 99831, 2011 WL
4018258, at *6. The court also has discretion to sever an
action when joinder would "confuse and complicate the
issues for all parties involved." Hard Drive Prods., Inc.,
809 F. Supp. 2d 1150, 2011 U.S. Dist. LEXIS 94319,
2011 WL 3740473, at *2 (citations and quotation marks
omitted); accord On the Cheap, LLC, 2011 U.S. Dist.
LEXIS 99831, 2011 WL 4018258, at *6. In the order
disposing of Plaintiff's previous motion for ex parte
discovery, the court declined to address the prejudicial
and managerial aspects of the permissive joinder inquiry
as unnecessary to the result. Pac. Century Int'l, Ltd. v.
Does 1-101, No. 11-2533, 2011 U.S. Dist. LEXIS 124518,
2011 WL 2690142, at *4 n.2 (N.D. Cal. July 8, 2011).
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The court now finds the issue ripe for discussion.

The manageability difficulties, procedural
inefficiencies, and likelihood that Defendants will assert
myriad factual and legal defenses compel it to sever Does
2-101 from this case. An internet-based copyright
infringement case with at least 101 defendants would
prove a logistical nightmare. It is likely that Defendants
would assert different factual and legal defenses, and
would identify different witnesses. Case management and
trial of 101 such claims would be inefficient, chaotic, and
expensive. See Bridgeport Music, Inc. v. 11C Music, 202
F.R.D. 229, 232-33 (M.D. Tenn. 2001). [*12] Each
Defendants' varying defenses would require the court to
cope with separate discovery disputes and dispositive
motions, and to hold separate trials, each based on
different evidence. See Boy Racer, No. C-11-2329-PSG,
at *5, 2011 U.S. Dist. LEXIS 103550. Joining Defendants
to resolve what at least superficially appears to be a
relatively straightforward case would in fact transform it
into a cumbersome procedural albatross. These
difficulties would place tremendous burden on
Defendants as well. To provide two illustrative examples,
each Defendant would have the right to be present at
every other Defendant's depositions - a thoroughly
unmanageable and expensive ordeal. Similarly, pro se
Defendants, who most likely would not e-file, would be
required to serve every other Defendant with a copy of
their pleadings and other submissions throughout the
pendency of the action at substantial cost. The court
agrees with the conclusions of On the Cheap, LLC and
Hard Drive Productions, Inc. and cannot permit a case to
proceed in this manner. 2011 U.S. Dist. LEXIS 99831,
2011 WL 4018258, at *2-3; 2011 U.S. Dist. LEXIS
99831, 2011 WL 4018258, at *14-15.

V. Conclusion

In light of Plaintiff's prior misrepresentations about
[*13] the discovery needed to identify Defendants;
Plaintiff's present attempt to obfuscate the significant
degree of discovery required to uncover Defendants'
identities by conflating "Subscribers" and "Defendants"
in its motion; and the potentially tremendous burden that
the discovery now sought may place on innocent
individuals, the court DENIES Plaintiff's motion.
Furthermore, because of the substantial difficulties that
permissive joinder would create in this case, the court
ORDERS Defendants Does 2-101 SEVERED from this
case and Plaintiff's claims against them DISMISSED
without prejudice for improper joinder.

The court recognizes the difficulty faced by Plaintiff
because it cannot move its case forward without
identifying an unknown defendant. To date Plaintiff has
issued a subpoena to the ISP of Doe 1 but has not
received a response. When the response does arrive,
Plaintiff may take no further action with respect to Doe 1,
be it further discovery or sending Doe 1 a settlement
letter. Rather, the court ORDERS that Plaintiff submit a
new motion for expedited discovery as to Doe 1 that sets
forth with specificity a discovery plan that addresses the
court's concerns as expressed in this [*14] order.

IT IS SO ORDERED.

Dated: October 27, 2011

/s/ Donna M. Ryu

DONNA M. RYU

United States Magistrate Judge
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2013 U.S. Dist. LEXIS 55413

April 16, 2013, Decided
April 16, 2013, Filed

COUNSEL: [*1] For Patrick Collins, Inc., a California
corporation, Plaintiff: Leemore L Kushner, LEAD
ATTORNEY, Kushner Law Group, Los Angeles, CA.

For John Does 1 through 12, Defendant: Morgan E. Pietz,
LEAD ATTORNEY, The Pietz Law Firm, Manhattan
Beach, CA.

JUDGES: HON. GONZALO P. CURIEL, United States
District Judge.

OPINION BY: GONZALO P. CURIEL

OPINION

ORDER

(1) GRANTING MOTION TO SEVER AND
DISMISS ALL JOHN DOES OTHER THAN DOE
NO. 1

(2) GRANTING MOTION TO QUASH ALL
OUTSTANDING SUBPOENAS EXCEPT DOE NO. 1

[DKT. NO. 8]

On September 21, 2012, Defendant John Doe "X"
("Defendant X") filed a motion to sever and dismiss all
John Does other than John Doe Number 1 and a motion
to quash all outstanding subpoenas. (Dkt. No. 8.) On
November 16, 2012, Defendant Plaintiff Patrick Collins,
Inc. Filed a response. (Dkt. No. 12.) On January 31,
2013, Defendant John Doe "X" filed a reply. (Dkt. No.
14.) Having been fully briefed, the Court finds the matter
suitable for ruling without oral hearing. L.Civ. R. 7.1.d.
For the following reasons, the Court GRANTS
Defendant's motion to sever pursuant to Federal Rules of

Civil Procedure 20 and 21 and GRANTS Defendant's
motion to quash all outstanding subpoenas, with the
exception of Doe Number 1.

Background

This [*2] is an action for copyright infringement.
Plaintiff Patrick Collins, Inc. ("Plaintiff" or "Patrick
Collins") is the owner of United States Copyright
Registration Number PA0001788806 (the "Registration")
for the motion picture entitled "Anal Students" (the
"Work"). (Dkt. No. 1 ("Compl.") at 2.) Plaintiff alleges
that Defendants used a software program called
BitTorrent to download and upload copies of the Work
over the internet. (Id. at 3-4.) Plaintiff alleges that each
Defendant installed a BitTorrent Client onto his or her
computer. (Id.) The BitTorrent Client is a software
program that implements the BitTorrent protocol and
allows users to transmit data over the internet. (Id. at 3.)
BitTorrent is a peer-to-peer file sharing protocol which
operates by having users simultaneously upload and
download pieces of a given file. (Id.) Once an individual
has downloaded every piece of the sought-after file, the
BitTorrent Client reassembles the pieces and the user is
able to utilize the file; in this case, view the movie. (Id. at
6.) 1

1 The BitTorrent protocol has been more
thoroughly summarized as follows:

In the BitTorrent vernacular,
individual
downloaders/distributors of a
particular file [*3] are called
"peers." The group of peers
involved in
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downloading/distributing a
particular file is called a "swarm."
A server which stores a list of
peers in a swarm is called a
"tracker." A computer program
that implements the BitTorrent
protocol is called a BitTorrent
"client."

The BitTorrent protocol
operates as follows. First, a user
locates a small "torrent" file. This
file contains information about the
files to be shared and about the
tracker, the computer that
coordinates the file distribution.
Second, the user loads the torrent
file into a BitTorrent client, which
automatically attempts to connect
to the tracker listed in the torrent
file. Third, the tracker responds
with a list of peers and the
BitTorrent client connects to those
peers to begin downloading data
from and distributing data to the
other peers in the swarm. When the
download is complete, the
BitTorrent client continues
distributing data to the peers in the
swarm until the user manually
disconnects from the swarm or the
BitTorrent client otherwise does
the same.

Diabolic Video Prods., Inc. v. Does 1-2099, No.
10-CV-5865, 2011 U.S. Dist. LEXIS 58351, 2011
WL 3100404, at *1-2 (N.D. Cal. May 31, 2011).

An IP address is a number that is assigned by [*4]
an Internet Service Provider ("ISP") to devices, such as
computers, that are connected to the internet. (Id. at 2.)
Plaintiff claims that the ISP to which an internet user
subscribes can correlate the user's IP address to the user's
true identity. (Id.) Plaintiff retained IPP, Limited ("IPP")
to identify the IP addresses that used BitTorrent to
reproduce and distribute the Work. (Id. at 6.)

On June 18, 2012, Plaintiff brought this action
against the undetermined Doe users of the IP addresses
identified by IPP, alleging copyright infringement and

contributory infringement pursuant to 17 U.S.C. §§ 106
and 501. (Id. at 7-8.) Plaintiff seeks injunctive relief to
prevent further unauthorized distribution as well as at
least $150,000 in damages per defendant. (Id. at 10.)
Plaintiff asserts that joinder of all Defendants is proper
because Defendants all participated in reproducing the
same file, the Work, over BitTorrent. (Id. at 6.) Pending
before this Court are Defendant Doe X's motion to sever
all John Does except for John Doe Number 1, and motion
to quash all outstanding subpoenas. (Dkt. No. 8.)

Discussion

I. Motion to Sever

Under Rule 20(a)(2), permissive joinder of
defendants is proper [*5] if: "(A) any right to relief is
asserted against them jointly, severally, or in the
alternative with respect to or arising out of the same
transaction, occurrence, or series of transactions or
occurrences; and (B) any question of law or fact common
to all defendants will arise in the action." Fed. R. Civ. P.
20(a)(2). Rule 20(a)(2) is designed to promote judicial
economy and trial convenience. See Mosley v. Gen.
Motors, 497 F.2d 1330, 1332-33 (8th Cir. 1974). "The
'same transaction' requirement of Rule 20 refers to
'similarity in the factual background of a claim; claims
that arise out of a systematic pattern of events' and have a
'very definite logical relationship.'" Hubbard v.
Hougland, No. 09-0939, 2010 U.S. Dist. LEXIS 46184,
2010 WL 1416691, at *7 (E.D. Cal. Apr. 5, 2010)
(quoting Bautista v. Los Angeles County, 216 F.3d 837,
842-843 (9th Cir. 2000)). In addition, "the mere fact that
all [of a plaintiff's] claims arise under the same general
law does not necessarily establish a common question of
law or fact." Coughlin v. Rogers, 130 F.3d 1348, 1351
(9th Cir. 1997).

However, "even once [the Rule 20(a)] requirements
are met, a district court must examine whether permissive
joinder would 'comport [*6] with the principles of
fundamental fairness' or would result in prejudice to
either side." Coleman v. Quaker Oats Company, 232 F.3d
1271, 1296 (9th Cir. 2000) (citing Desert Empire Bank v.
Insurance Co. of North America, 623 F.2d 1371, 1375
(9th Cir. 1980) (finding that the district court did not
abuse its discretion when it severed certain plaintiff's
claims without finding improper joinder)). Under Rule
20(b), the district court may sever claims or parties in
order to avoid prejudice. Fed. R. Civ. P. 20(b). Courts
have also exercised their discretion to sever where
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"[i]nstead of making the resolution of [the] case more
efficient . . . joinder would instead confuse and
complicate the issues for all parties involved." Wynn v.
National Broadcasting Company, 234 F. Supp. 2d 1067,
1088 (C.D. Cal. 2002) (finding that even where Rule 20
requirements for joinder are satisfied, the Court may
exercise its discretion "to sever for at least two reasons:
(1) to prevent jury confusion and judicial inefficiency,
and (2) to prevent unfair prejudice to the [defendants]")
(citing Coleman, 232 F.3d at 1296). The proper remedy
for misjoinder is to sever misjoined parties and dismiss
claims against them, [*7] provided that "no substantial
right will be prejudiced by the severance." Coughlin, 130
F.3d at 1350.

Defendant X argues that Plaintiff improperly joined
the putative defendants because the alleged conduct was
not part of the same transaction or occurrence, different
factual and legal issues predominate, and concerns of
judicial efficiency and fairness to the parties counsel in
favor of the Court exercising its discretion to sever. The
Court agrees.

Plaintiff's "swarm joinder" theory, namely that use of
the same peer-to-peer network to download the same files
constitutes the same "transaction or occurrence," has been
met with mixed results in the courts. However, the
majority view among district courts within the Ninth
Circuit is that allegations of swarm joinder are alone
insufficient for joinder. See, e.g.,; Hard Drive Prods. v.
Does 1-188, 809 F. Supp. 2d 1150, 1160 (N.D. Cal.
2011); Pacific Century Int'l Ltd. v. Does 1-101, No.
11-02533, 2011 U.S. Dist. LEXIS 73837, 2011 WL
2690142 (N.D. Cal. July 8, 2011); Diabolic Video
Productions, Inc. v. Does 1-2099, No. 10-5865, 2011 U.S.
Dist. LEXIS 58351, 2011 WL 3100404 (N.D. Cal. May
31, 2011); Millennium TGA, Inc. v. Does 1-21, No.
11-2258, 2011 U.S. Dist. LEXIS 53465, 2011 WL
1812786 (N.D. Cal. May 12, 2011). But see [*8] Liberty
Media Holdings, LLC v. Does 1-62, No. 11-CV-575, 2012
U.S. Dist. LEXIS 24232, 2012 WL 628309 (S.D. Cal. Feb.
24, 2012) (permitting joinder at early stages of litigation);
Call of the Wild Movie v. Does 1-1,1062, 770 F.Supp.2d
332, 338 (D.D.C. Mar. 22, 2011) (permitting joinder
because Rule 20(a)(2)(A) "essentially requires claims
asserted against joined parties to be 'logically
related'..[and that] [t]his is a flexible test and courts seek
the 'broadest possible scope of cation.'"(internal citation
omitted.)). Additionally, "[c]ourts around the country . . .
have found that allegations that Doe defendants used the

same peer-to-peer network to infringe a plaintiff's
copyrighted works are insufficient for joinder of multiple
defendants under Rule 20." Boy Racer, Inc. v. Does 1-60,
No. 11-01738, 2011 U.S. Dist. LEXIS 92994, 2011 WL
3652521, at *4-5 (N.D. Cal. August 19, 2011); see, e.g.,
Laface Records, LLC v. Does 1 - 38, No. 07-CV-298,
2008 U.S. Dist. LEXIS 14544, 2008 WL 544992
(E.D.N.C. Feb. 27, 2008) (ordering the severance of
claims against thirty-eight defendants where plaintiff
alleged each defendant used the same ISP as well as the
same peer-to-peer network to commit the alleged
copyright infringement, but there was no assertion that
the multiple defendants acted [*9] in concert); Interscope
Records v. Does 1-25, No. 04-CV-197, 2004 U.S. Dist.
LEXIS 27782, 2004 WL 6065737 (M.D. Fla. Apr. 1,
2004) (recommending sua sponte severance of multiple
defendants in action where only connection between
defendants was allegation that they used same ISP and
peer-to-peer network to conduct copyright infringement);
see also BMG Music v. Does, No. 06-01579, 2006 U.S.
Dist. LEXIS 53237 (N.D. Cal. July 31, 2006) (finding
improper joinder of four Doe defendants where the
complaint alleged that each defendant used the same ISP
to engage in distinct acts of infringement on separate
dates at separate times, and there was no allegation that
defendants acted in concert); Twentieth Century Fox
Film Corp. v. Does 1-12, No. 04-04862 (N.D. Cal. Nov.
16, 2004) (severing twelve Doe defendants in a copyright
infringement case where although defendants used the
same ISP to allegedly infringe motion picture recordings,
there was no allegation that the individuals acted in
concert).

Moreover, while Plaintiff alleges that Doe
Defendants all reproduced the same file using the same
peer-to-peer network, the factual connection between
their conduct ends there. Plaintiff's claims that the
defendants conspired to [*10] infringe the copyrighted
work are "wholly conclusory and lack any facts to
support an allegation that defendants worked in concert to
violate plaintiff's copyrights." IO Group v. Does 1-19,
No. 10-03851, 2010 U.S. Dist. LEXIS 133717, 2010 WL
5071605, at *3 (N.D. Cal. Dec. 7, 2010). Even assuming
the validity of Plaintiff's theory, the Complaint fails to
allege facts demonstrating that Doe Defendants actually
shared the same file with one another, even
unintentionally. Indeed, the alleged infringing conduct of
each Doe Defendant occurred as much as a month apart.
(Doc. No. 1-2, Compl. Ex. A.) Because "a downloader
may log off at any time, including before receiving all the
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pieces of the copyrighted work," the fact that Defendants
allegedly shared the same file at different times does not
satisfy the requirements for joinder absent more than a
mere conclusory allegation of collusion. Malibu Media v.
John Does 1-10, No. 12-CV-3623, 2012 U.S. Dist. LEXIS
89286 (C.D. Cal. June 27, 2012) (No. 7); see Malibu
Media LLC v. John Does 1-10, No. 12-CV-01642, 2012
U.S. Dist. LEXIS 152500 (C.D. Cal. Oct. 10, 2012) (No.
32) (severing and dismissing defendants where, because
alleged conduct occurred at different dates and times,
"there [was] no indication that Defendants in each case
[*11] had any knowledge of or direct contact with one
another"); DigiProtect USA Corp. v. Doe, No.
10-CV-8760, 2011 U.S. Dist. LEXIS 109464, at *8-9
(S.D.N.Y. Sept. 26, 2011) (declining to treat Does as
having conspired in part because complaint did not allege
that Doe defendants accessed the peer-to-peer network at
overlapping times). "To be part of the 'same transaction'
requires shared, overlapping facts that give rise to each
cause of action, and not just distinct, albeit coincidentally
identical, facts." In re EMC Corp., Decho Corp, &
Iomega Corp., 677 F.3d 1351, 1359 (Fed. Cir. 2012).
Where "the only factual allegation connecting the
defendants [is] the allegation that they all used the same
peer-to-peer network to reproduce and distribute the
plaintiff's copyrighted work [that allegation is]
insufficient for joinder of multiple defendants under Rule
20." Boy Racer, 2011 U.S. Dist. LEXIS 92994, 2011 WL
3652521 at *2 (citing IO Group, 2010 U.S. Dist. LEXIS
133717 (internal quotation marks omitted)); cf. In re
EMC Corp., Decho Corp, & Iomega Corp., 677 F.3d at
1357 ("[T]he mere fact that infringement of the same
claims of the same patent is alleged does not support
joinder, even though the claims would raise common
[*12] questions of claim construction and invalidity.").
Severance is proper even though the Doe Defendants
allegedly used BitTorrent, a file sharing protocol with the
potential to allow many users to simultaneously exchange
pieces of a file as a "swarm," rather than older
peer-to-peer networks that relied on more discrete
transactions. Boy Racer, 2011 U.S. Dist. LEXIS 92994,
2011 WL 3652521 at *4. Doe Defendants' alleged
conduct therefore lacks the type of "very definite logic
relationship" required to permit joinder. Bautista, 216
F.3d at 842-843.

Moreover, at this stage of the litigation, the limited
commonality between Defendants' alleged conduct
indicates that individual facts and defenses as to each
defendant will predominate and joinder would likely

confuse and complicate the issues. See In re BitTorrent
Adult Film Copyright Infringement Cases, 2012 U.S.
Dist. LEXIS 61447, 2012 WL 1570765, at *11-12 (E.D.
N.Y. May 1, 2012). The Court concludes that the interests
of avoiding undue prejudice and jury confusion, as well
as judicial efficiency and fundamental fairness, are better
served by severing these defendants and requiring
Plaintiff to file separate cases against each defendant
individually. Plaintiff may always seek to have the cases
consolidated [*13] at a later stage in the litigation if it
appears that consolidation is the more expedient
approach. See In re EMC Corp., Decho Corp, & Iomega
Corp., 677 F.3d at 1360 ("[E]ven if joinder is not
permitted under Rule 20, the district court has
considerable discretion to consolidate cases for discovery
and for trial under Rule 42 where venue is proper and
there is only 'a common question of law or fact.'").
Accordingly, the Court exercises its discretion and
determines that severance is proper. See Coleman, 232
F.3d at 1296.

II. Motion to Quash Subpoenas

The Court on July 23, 2012 granted Plaintiff's
motion to serve third party subpoenas prior to a Rule
26(f) conference. (Dkt. No. 5.) Defendant Doe X moves
to quash all outstanding court-authorized subpoenas upon
severance, arguing that it is not very likely that the
requested subpoenas will identify the true Doe defendants
and further that the Court erred in granting Plaintiff's
unopposed motion for early discovery.

When called upon to do so, district courts must
modify or quash a subpoena that, inter alia, 'requires
disclosure of privileged or other protected matter, if no
exception or waiver applies, or subjects a person to undue
burden,'" [*14] and district courts "may modify or quash
a subpoena that, inter alia, requires disclosing
confidential information." See Hard Drive Productions,
Inc. at 1150, 1155 (quoting and citing Fed. R. Civ. P.
45(c)(3)(A) & (B), respectively). Here, the Court will
revisit the issue of whether its order authorizing the
subpoenas at issue here should be modified. Cf. City of
Los Angeles, Harbor Div. v. Santa Monica Baykeeper,
254 F.3d 882, 885 (9th Cir. 2001) (court may alter or
amend any interlocutory order for cause seen by it to be
sufficient). In short, the Court examines whether good
cause continues to exist for the issuance of the subpoenas
in this action.

The Court granted Plaintiff's motion for early
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discovery after careful application of the "good cause"
test. (Dkt. No. 5.) The "good cause" test is used to weigh
the need for discovery to further justice with the
prejudice it may cause the opposing party. Semitool, Inc.
V. Tokyo Electron Am., Inc., 208 F.R.D. 273, 276 (N.D.
Cal. 2002). The Court applied the test used in
internet-related copyright infringement cases: (1) the
complaint alleges a prima facie case of copyright
infringement, (2) there is no other way to identify the
defendant(s) [*15] and proceed with the case, and (3)
there is a chance the ISP may not preserve the needed
contact information. UMG Recordings, Inc. v. Doe., No.
C 08-1193 SBA, 2008 U.S. Dist. LEXIS 79087, 2008 WL
4104214, at * 4 (N.D. Cal. Sept. 3, 2008); see also Arista
Records LLC v. Does 1-43, No. 07cv2357-LAB (POR),
2007 U.S. Dist. LEXIS 97774, 2007 WL 4538697 (S.D.
Cal. Dec. 20, 2007). Specifically, the Court held that
Plaintiff had properly alleged copyright infringement;
showed that discovery request was necessary to identify
the defendants since only an ISP can identify the person
using the IP address; alleged there was a great risk the
needed information will not be maintained without early
discovery; defendants were subjected to a limited amount
of prejudice because Plaintiff only requested name,
address, telephone number, e-mail address and MAC
address of each defendant; and, finally, that the requested
information was necessary to proceed with the lawsuit.
(Dkt. No. 5 at 4.) The Court notes that the first and third
factors are still met. First, Plaintiff's complaint
sufficiently alleges a copyright infringement claim. As to
the third factor, it remains possible that the ISP may not
preserve the information without the subpoena. However,
Plaintiff [*16] is unable to meet the second factor as
there is no longer a need to identify all the defendants to

proceed with the case. Having ordered severance of all
Doe defendants except Doe Number 1, Plaintiff can no
longer exemplify the need to maintain subpoenas against
all Doe defendants. As there is no need for the early
discovery subpoenas, with the exception of Doe Number
1, Plaintiff fails to meet the good cause test as to all Doe
defendants. Accordingly, the Court hereby orders all
outstanding subpoenas quashed with the exception of the
subpoena for Doe Number 1, identified by the IP address
below.

Conclusion

For the reasons stated above, the Court hereby
GRANTS Defendant's motion and severs all defendants
except Doe Defendant at IP address 68.8.53.219 (listed as
Doe No. 1 in Exhibit A to the Complaint). Accordingly,
the Court DISMISSES the claims against the severed
Doe Defendants without prejudice to Plaintiff refiling
through separate complaints. The Court further
GRANTS Defendant's motion to quash all outstanding
subpoenas with the exception of the subpoena issued to
Doe Defendant No. 1. No other subpoena recipient is
obligated to respond to subpoenas previously authorized
by the Order [*17] (Dkt. No. 5).

IT IS SO ORDERED.

DATED: April 16, 2013

/s/ Gonzalo P. Curiel

HON. GONZALO P. CURIEL

United States District Judge
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OPINION BY: Judith Gail Dein

OPINION

REPORT AND RECOMMENDATION ON
MOTIONS TO QUASH AND TO SEVER

DEIN, U.S.M.J.

I. INTRODUCTION

The plaintiff, Patrick Collins, Inc. ("Patrick
Collins"), is the registered owner of the copyright to the
adult motion picture "Big Wet Brazilian Asses 7." It has
brought this action against 38 unidentified "Doe"
defendants, claiming that each of them, acting without the
permission or consent of the plaintiff, reproduced and
distributed to the public at least a substantial portion of
the copyrighted work using computer software known as
"BitTorrent" file sharing technology. By its complaint in

this action, Patrick Collins has asserted claims against the
defendants for copyright infringement and contributory
copyright infringement pursuant to the Federal Copyright
Act, 17 U.S.C. §§ 101, et seq. The plaintiff is seeking
both money damages and injunctive relief.

This case is part of what has been described as a
"nationwide blizzard" of copyright infringement actions
that have [*2] been filed by adult film producers against
large numbers of Doe defendants identified only by their
Internet Protocol ("IP") addresses. See In re BitTorent
Adult Film Copyright Infringement Cases, Civil Action
Nos. 11-3995 (DRH)(GRB), 12-1147 (JS)(GRB), 12-1150
(LDW)(GRB), 12-1154 (ADS)(GRB), 2012 U.S. Dist.
LEXIS 61447, 2012 WL 1570765, at *1 (E.D.N.Y. May 1,
2012) (slip op.). It also is one of a number of such actions
that have been filed in this district by various adult video
companies, all of which have been represented by the
same counsel and involve virtually identical claims and
filings. See SBO Pictures v. Does 1-41, Civil Action No.
12-10804-FDS, 2012 U.S. Dist. LEXIS 159536, 2012 WL
5464182, at *1 (D. Mass. Nov. 5, 2012) (slip op.) (listing
examples of similar cases). The plaintiffs in these cases
typically file a complaint alleging that a large group of
"Doe" defendants identified only by their IP addresses
illegally reproduced and distributed a pornographic
motion picture using BitTorrent technology as part of a
single "swarm." In order to identify the individuals
associated with each of the IP addresses at issue, the
plaintiffs then move for permission to serve Rule 45
subpoenas upon the Internet Service Providers ("ISPs")
responsible [*3] for assigning IP addresses to each of the
Doe defendants. See id. (describing typical strategy used
by adult film producers in similar copyright infringement
cases filed in Massachusetts). The threat of disclosure
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typically triggers challenges to the subpoenas as well as
early settlements by some of the Doe defendants.

This is the strategy that has been employed by
Patrick Collins in this case. Following the filing of its
complaint, Patrick Collins filed an ex parte motion for
early discovery, and was granted permission to serve
Rule 45 subpoenas upon the relevant ISPs. However,
before any names were made public, the Doe defendants
were given an opportunity to challenge the subpoenas or
attempt to resolve the matter with the plaintiff. To date,
Patrick Collins has reached settlements with four of the
Doe defendants and has dismissed those defendants from
the litigation with prejudice and without ever revealing
their identities. Two of the Doe defendants, Doe Number
30 and a second Doe who is acting pro se and has not
identified himself 1 by name, Doe number or IP address
("Pro Se Doe"), have filed motions to quash the
subpoenas that were issued to their ISPs. Those motions
are currently [*4] pending before the court.

1 Due to their anonymity, this court is unable to
determine whether the Does who have filed
motions are male or female. For purposes of
simplicity, this court has referred to those Does
using the masculine pronouns.

Specifically, by his motion (Docket No. 10), Doe
Number 30 is seeking an order quashing a subpoena that
was served on Verizon in order to obtain his personally
identifying information. Doe Number 30 contends that
such an order is warranted under Fed. R. Civ. P. 45
because the harm that he would suffer as a result of such
disclosure, and his interest in maintaining his privacy,
outweigh the plaintiff's need for discovery. He also
argues that under the circumstances of this case, Verizon
is barred from disclosing his personally identifying
subscriber information pursuant to 47 U.S.C. § 551.

In support of his motion (Docket No. 11), Pro Se
Doe contends that the joinder of 38 defendants in this
action is improper under Fed. R. Civ. P. 20 because the
alleged infringement was committed by unrelated
defendants who acted separately and may have different
defenses, and because the alleged conduct took place at
different times and in different locations. He [*5] also
contends that under the circumstances of this case,
permitting joinder would create a substantial risk of
unfairness to the individual Does. Accordingly, by his
motion, Pro Se Doe is seeking an order severing the
defendants and dropping Doe Nos. 2-38 from the

litigation pursuant to Fed. R. Civ. P. 21. Because Pro Se
Doe's motion arises under Rules 20 and 21 rather than
Rule 45, this court has construed it as a motion to sever
rather than a motion to quash a subpoena.

For all the reasons detailed below, this court finds
that while joinder of the defendants may be permissible
under Fed. R. Civ. P. 20(a), the interests of justice and
judicial economy would best be served if all of the
defendants except Doe Number 1 were severed and
dropped from the case pursuant to Fed. R. Civ. P. 21.
Accordingly, this court recommends to the District Judge
to whom this case is assigned that Pro Se Doe's motion to
sever (Docket No. 11) be ALLOWED, and that Patrick
Collins' claims against all defendants except Doe Number
1 be dismissed without prejudice to refiling against each
of the defendants individually. In light of this court's
recommendation that Doe Number 30 be dismissed from
the case, this [*6] court further recommends that the
"Motion to Quash Subpoena" (Docket No. 10) filed by
that individual be DENIED AS MOOT.

II. OVERVIEW

Since the filing of this litigation in April 2012, courts
in this district as well as elsewhere have become
increasingly troubled by what some commentators have
described as "copyright trolling," whereby the owner of a
valid copyright "files a mass copyright infringement
lawsuit and subpoenas identifying information for
anonymous Doe defendants, intending to send demand
letters and achieve prompt settlements for limited
amounts rather than intending to actually litigate the
claims asserted." Kick Ass Pictures, Inc. v. Does 1-25,
C.A. No. 12-10810-MLW, 2013 U.S. Dist. LEXIS 1386,
2013 WL 80162, at *1 (D. Mass. Jan. 4, 2013). As one
Judge in this District cautioned in a recent decision:

While it is without question that a valid
copyright holder is entitled to seek
protection of its intellectual property in
federal court, it appears that in at least
some of these cases, adult film companies
may be misusing the subpoena powers of
the court, seeking the identities of the Doe
defendants solely to facilitate demand
letters and coerce settlement, rather than
ultimately serve process and litigate [*7]
the claims. And while it is true that every
defendant to a lawsuit must assess
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reputational costs in his or her
determination of whether to settle or
defend an action, the potential for
embarrassment in being publicly named as
allegedly infringing such salacious works
as "Big Butt Oil Orgy 2" or "Illegal Ass
2," may be playing a markedly influential
role in encouraging a myriad of Doe
defendants to settle once subpoenas are
issued -- a bargaining chip the adult film
companies appear to well understand.

Third Degree Films v. Does 1-47, 286 F.R.D. 188, 190
(D. Mass. 2012) (footnotes omitted). Thus, courts around
the country have become wary of allowing adult film
companies to employ the mechanisms of the judicial
process, such as early discovery and joinder, to carry out
potentially abusive or coercive litigation strategies. See
id. at 190-91.

Although the record before this court reveals no
evidence of improper tactics or bad faith by Patrick
Collins in this action, the fact that four settlements have
occurred before any of the defendants have been
identified in the public record illustrates how these types
of cases create a strong tool for leveraging early
settlements. Accordingly, this [*8] court remains
mindful of the potential that these cases have for abuse,
and it is against this backdrop that this court considers the
Doe defendants' pending motions to quash and to sever.

III. FACTUAL AND PROCEDURAL
BACKGROUND

Plaintiff Patrick Collins is a California corporation
and the owner of the copyright to the motion picture "Big
Wet Brazilian Asses 7" (the "Motion Picture"). (Compl.
(Docket No. 2) ¶¶ 6, 8). The Motion Picture is widely
available on DVD, and may be purchased through
various vendors for under $20. (Id. ¶ 8). Patrick Collins
alleges that each of the 38 Doe defendants has infringed
its copyright by using and continuing to use "an online
media distribution system (sometimes referred to as a
'peer to peer' network or a 'P2P' network) to reproduce at
least one copy of the Motion Picture, and to distribute to
the public, including by making available for distribution
to others, copies of the Motion Picture." (Id. ¶ 21). It
further claims that each of the defendants accomplished
the unlawful reproduction and distribution using
BitTorrent file sharing software. (Id. ¶ 5).

As the court described in Third Degree Films v.
Does 1-47,

BitTorrent is a peer-to-peer file sharing
[*9] protocol used for the distribution and
sharing of data over the Internet, including
files containing digital versions of motion
pictures. BitTorrent is different from
traditional peer-to-peer networks in that it
organizes all users who wish to download
a particular file into a collective
distribution network, known as a "swarm."
Being part of a swarm allows users to
simultaneously download and upload
pieces of the media file from each other,
rather than download the entire file from a
single source.

File sharing through the BitTorrent
network begins with a single individual,
often referred to as a "seed" user or
"seeder," who intentionally chooses to
share a particular file with a BitTorrent
swarm. The original file in this case
contains the entire Motion Picture. Once
the file has been shared by the seed user,
other members of the swarm can
download the original file, which creates
an exact digital copy on the computers of
the downloading users. Each user
requesting to download the file becomes a
member of the swarm and consequently
receives pieces of the original file.
Eventually, the entire file is broken into
pieces and distributed to various members
of the swarm who may then "reassemble"
[*10] the file by exchanging pieces with
one another. Once a piece of the file is
downloaded, it is immediately made
available for distribution to other users
seeking to download the file, subsequently
turning each downloader into an uploader.

286 F.R.D. at 192-93 (quoting Liberty Media Holdings,
LLC v. Swarm Sharing Hash File, 821 F. Supp. 2d 444,
448 (D. Mass. 2011)). See also Compl. ¶¶ 9-10
(summarizing the BitTorrent protocol); Declaration of
Jon Nicolini ("Nicolini Decl.") ¶¶ 7-9, 12-13 (describing
BitTorrent software). 2 Patrick Collins claims that each of
the Doe defendants, through the use of this process, not
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only copied the constituent elements of the copyrighted
work, but also "induced, or caused, or materially
contributed to the infringing conduct of the other
Defendants." (Compl ¶¶ 29-30).

2 The Declaration of Jon Nicolini is attached as
Exhibit B to the complaint (Docket No. 2).

When individuals engage in downloading and/or
uploading of a file, they expose their IP addresses to the
public. (Id. ¶ 12). In the instant case, Patrick Collins
engaged an investigator to identify computers involved in
uploading and/or downloading the Motion Picture
through the use of BitTorrent technology. [*11] (See
Nicolini Decl. ¶¶ 3, 20-26). The investigation allegedly
revealed that at least one computer at each of the 38 IP
addresses listed in Exhibit A to the complaint was used to
make an unauthorized digital file copy of at least a
substantial portion of the Motion Picture, and to make
that file available for download by others on the
peer-to-peer network. (Id. ¶ 32; see also Compl. Ex. A).
Additionally, the investigation allegedly revealed that the
individuals associated with those IP addresses not only
swapped the same Motion Picture, but also swapped the
exact same file, as identified by the file's unique hash
mark (a 40-character hexadecimal string which is
comparable to a forensic digital fingerprint). (Compl. ¶
11; see also Nicolini Decl. ¶ 32; Compl. Ex. A). Thus,
although the individuals using the 38 IP addresses
engaged in the alleged unauthorized transactions on
different dates and at different times between December
23, 2011 and February 15, 2012 (see Compl. Ex. A), the
plaintiff maintains that they all were part of the same
swarm and that they engaged in a series of related
transactions. (Compl. ¶¶ 5, 13; Nicolini Decl. ¶ 32).

On April 28, 2012, Patrick Collins commenced
[*12] this action against the 38 Doe defendants identified
only by the IP addresses set forth in Exhibit A to the
complaint. (Docket Nos. 1-2). Two days later, on April
30, 2012, the plaintiff filed an emergency motion for
discovery by which it sought permission to serve
subpoenas upon the defendants' respective ISPs. (Docket
No. 4). By way of the proposed subpoenas, Patrick
Collins sought to obtain information sufficient to identify
each of the 38 Doe defendants, including the name,
address, email address, and Media Access Control
Address of each defendant. (Docket No. 5 at 1).

On May 14, 2012, this court granted the plaintiff's
emergency motion, thereby allowing Patrick Collins to

serve the requested subpoenas, along with a Court
Directed Notice Regarding Issuance of Subpoena
("Notice"), which had been proposed by the plaintiff as
part of its emergency motion and was to be served by the
ISPs upon each of the Doe defendants within 7 days of
service of the subpoena. (Docket No. 8). The Notice
included a brief description of the lawsuit, and informed
the putative defendants of some of their rights and
options, including but not limited to, the right to
challenge the subpoena in court by filing [*13] a motion
to quash or vacate the subpoena within 30 days from the
date of the Notice, and the option of contacting the
plaintiff's representatives to discuss the possibility of
settlement. (Id. at Appendix A). It also provided a list of
organizations that the Does could contact for assistance in
finding counsel. (Id.).

Following the allowance of Patrick Collins' motion
for discovery, Doe Number 30, through his counsel, filed
the pending motion to quash the subpoena issued to his
ISP, and Pro Se Doe filed the pending motion to sever on
the grounds of improper joinder. Additionally, on August
25, 2012, Patrick Collins notified the court that it had
reached settlements with Doe Nos. 4, 11, 12, and 17.
(Docket No. 14). Those individuals, who have never been
named publicly, have been dismissed from the action
with prejudice, thereby leaving 34 Doe defendants
remaining in the case.

Additional factual details relevant to this court's
analysis are described below where appropriate.

IV. ANALYSIS

A. Standing

Prior to reaching the merits of the Doe defendants'
motions, this court must address the threshold issue
raised by the plaintiff as to whether those defendants
have standing to challenge subpoenas [*14] issued to
third party ISPs. Patrick Collins argues that the Doe
defendants lack standing because they cannot assert a
privilege over the information being sought. This court
disagrees, and finds that the motions should not be denied
on this basis.

"As a general rule, 'a party lacks standing to quash a
subpoena issued to a nonparty unless the party has a
claim of privilege attached to the information sought or
unless it implicates a party's privacy interests.'" Malibu
Media, LLC v. John Does 1-14, F.R.D. , 2012 U.S.
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Dist. LEXIS 174384, 2012 WL 6115653, at *2 (N.D. Ind.
Dec. 10, 2012) (quoting Hard Drive Prods. v. Does 1-48,
No. 11 CV 9062, 2012 U.S. Dist. LEXIS 82927, 2012 WL
2196038, at *3 (N.D. Ill. June 14, 2012)). Courts in cases
similar to this one have found that accused infringers in
the Doe defendants' situation have "at least a minimal
privacy interest in the information requested by the
subpoena[.]" 2012 U.S. Dist. LEXIS 174384, [WL] at *3.
See also Sunlust Pictures, LLC v. Does 1-75, No. 12 C
1546, 2012 U.S. Dist. LEXIS 121368, 2012 WL 3717768,
at *2 (N.D. Ill. Aug. 27, 2012) (slip op.) (same). They
also have determined that "however minimal or
'exceedingly small' the Doe Defendants' interests . . . are,
parties need only have 'some personal right or privilege in
the information sought' [*15] to have standing to
challenge a subpoena to a third party." Third Degree
Films, Inc. v. Does 1-108, Civil Action No. DKC
11-3007, 2012 U.S. Dist. LEXIS 25400, 2012 WL
669055, at *2 (D. Md. Feb. 28, 2012) (slip op.) (citation
omitted). See also Malibu Media, LLC v. John Does 1-14,
2012 U.S. Dist. LEXIS 174384, 2012 WL 6115653, at *3
(finding that Doe defendant had standing to object to
subpoena served on ISP where he had "at least a minimal
privacy interest in the information requested" (quotations
and citation omitted)); Sunlust Pictures, LLC v. Does
1-75, 2012 U.S. Dist. LEXIS 121368, 2012 WL 3717768,
at *2 (same). Accordingly, this court concludes that the
Doe defendants have standing to challenge subpoenas
served on their ISPs in this case.

In any event, Fed. R. Civ. P. 21 provides that "[o]n
motion or on its own, the court may at any time, on just
terms, add or drop a party. The court may also sever any
claim against a party." (Emphasis added). Therefore,
even if the defendants had no standing to challenge the
subpoenas, the court would have authority to decide
whether the matter should be severed on the grounds of
misjoinder or in the interests of justice, and whether
defendants should be dropped from the case.

B. Anonymity

Another preliminary issue raised by the plaintiff
[*16] in opposition to the defendants' motions is whether
the Pro Se Doe's motion should be denied on the grounds
that he has failed to move for permission to proceed
anonymously, or to provide any adequate reason for
doing so. Again, this court finds that Pro Se Doe's motion
should not be denied on this basis.

As an initial matter, the plaintiff's overly technical

argument that Pro Se Doe unilaterally withheld his
identifying information, without seeking permission from
the court, is unpersuasive. On the very first page of his
motion, Pro Se Doe expresses fear about revealing his
identity in light of the aggressive tactics used by adult
film companies to extract settlements in other cases, and
he specifically requests permission to file his motion
without revealing his personally identifying information.
(See Docket No. 11 at 1). This request is more than
sufficient to present the issue of anonymity to the court,
particularly given the fact that the individual in question
is proceeding pro se. See Erickson v. Pardus, 551 U.S.
89, 94, 127 S. Ct. 2197, 2200, 167 L. Ed. 2d 1081 (2007)
(stating that documents filed pro se must be liberally
construed).

This court also finds that under the circumstances
[*17] presented here, it is appropriate for Pro Se Doe to
proceed anonymously at this preliminary stage in the
litigation. It is true that "[a]s a general rule, parties may
not litigate their disputes anonymously." Malibu Media,
LLC v. John Does 1-13, No. CV 12-1156(JFB)(ETB),
2012 U.S. Dist. LEXIS 85045, 2012 WL 2325588, at *1
(E.D.N.Y. June 19, 2012) (slip op.) (quoting John Wiley
& Sons, Inc. v. John Does Nos. 1-27, No. 11 CV 7627,
2012 U.S. Dist. LEXIS 13667, at *1-2, 2012 WL 364048
(S.D.N.Y. Feb. 3, 2012)). Indeed, Fed. R. Civ. P. 11(a)
provides in relevant part that "[e]very pleading, written
motion, and other paper must be signed by at least one
attorney of record in the attorney's name -- or by a party
personally if the party is unrepresented. The paper must
state the signer's address, e-mail address, and telephone
number." Furthermore, Fed. R. Civ. P. 17(a)(1) requires
that "[a]n action . . . be prosecuted in the name of the real
party in interest." "Nevertheless, permitting a party to
proceed anonymously may be warranted in 'exceptional
circumstances,' such as 'matters of a highly sensitive and
personal nature, real danger of physical harm, or where
the injury litigated against would be incurred as a result
[*18] of the disclosure of the plaintiff's identity.'" Sunlust
Pictures, LLC v. Cisa, Civil Action No.
12-cv-00656-CMA-KMT, 2012 U.S. Dist. LEXIS 150835,
2012 WL 5187837, at *3 (D. Colo. Oct. 19, 2012) (slip
op.) (quoting Femedeer v. Haun, 227 F.3d 1244, 1246
(10th Cir. 2000)) (alterations omitted). Moreover, "[t]he
court must . . . 'weigh the public interest in determining
whether some form of anonymity is warranted.'" Id.
(quoting Femedeer, 227 F. 3d at 1246).

This case presents the type of exceptional
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circumstances that warrant permission to proceed
anonymously. By their motions, Doe Number 30 and Pro
Se Doe are challenging the subpoenas served on their
ISPs "for the very purpose of protecting their personal
identifying information from disclosure." Id. Thus,
"[r]equiring Movants to proceed without anonymity
would effectively moot the very relief they seek and
would provide Plaintiff a 'backdoor' route to the
information" that the defendants are trying to protect. Id.
"Moreover, assessing these preliminary matters without
knowing the Movants' identi[t]ies will not cause Plaintiff
any cognizable harm." Id. See also Cinetel Films, Inc. v.
Does 1-1,052, 853 F. Supp. 2d 545, 547 n.2 (D. Md.
2012) (allowing Doe defendants [*19] in BitTorrent
litigation to litigate motions to quash and to sever
anonymously where defendants' motions were filed "for
the very purpose of protecting their identifying
information" and assessment of "preliminary matters
without knowing defendants' identities causes plaintiffs
no harm"). "And because Doe (as a defendant) has not
purposely availed himself of the courts, the public's
interest in knowing his identity is weaker." Sunlust
Pictures, LLC v. Does 1-75, 2012 U.S. Dist. LEXIS
121368, 2012 WL 3717768, at *5. Therefore, it is
appropriate to consider Pro Se Doe's motion on the
merits.

C. Permissive Joinder Under Fed. R. Civ. P. 20

As described above, Pro Se Doe challenges Patrick
Collins' decision to join 38 unrelated individuals as
defendants in this case as improper under Fed. R. Civ. P.
20. That Rule permits a plaintiff to join defendants in a
single action if "(A) any right to relief is asserted against
them jointly, severally, or in the alternative with respect
to or arising out of the same transaction, occurrence, or
series of transactions or occurrences; and (B) any
question of law or fact common to all defendants will
arise in the action." Fed. R. Civ. P. 20(a)(2). Even if the
requirements of Rule 20(a) [*20] are met, however,
under Fed. R. Civ. P. 20(b), entitled "Protective
Measures," "the Court has broad discretion to 'issue
orders -- including an order for separate trials -- to protect
a party against embarrassment, delay, expense, or other
prejudice.'" SBO Pictures v. Does 1-41, 2012 U.S. Dist.
LEXIS 159536, 2012 WL 5464182, at *4 (quoting Fed. R.
Civ. P. 20(b)). "In addition, pursuant to Fed. R. Civ. P.
21, the Court has discretion to 'sever any claim against
any party.'" Id.

Courts throughout the country, including in this
district, are divided over whether permissive joinder of
many anonymous defendants alleged to have participated
in a single BitTorrent swarm is appropriate under Rule
20. See, e.g., Sunlust Pictures, LLC v. Does 1-75, 2012
U.S. Dist. LEXIS 121368, 2012 WL 3717768, at *3
(listing cases illustrating split in authority). "Courts in
this district have been generally disinclined to find
joinder improper under the application of Rule 20(a), but
have nonetheless exercised their discretion to sever and
dismiss the claims." SBO Pictures v. Does 1-41, 2012
U.S. Dist. LEXIS 159536, 2012 WL 5464182, at *3
(citing, as an example, Third Degree Films v. Does 1-47,
286 F.R.D. 188, 194 n.11 (D. Mass. 2012), in which the
court found that joinder was technically proper under
[*21] Rule 20(a), but grounded "its determination to
sever the Doe defendants in this action and like actions
on a basis squarely within the Court's expertise:
fundamental fairness and justice to all parties."). This
court concludes, based on the record presented here, that
this same approach is appropriate in this case. Thus,
while this court finds that joinder of the Doe defendants
satisfies the requirements of Rule 20(a)(2), this court
nevertheless concludes that joinder in this case would not
promote the interests of fairness or judicial economy.
Therefore, this court recommends that all of the Doe
defendants remaining in the case, with the exception of
Doe Number 1, be severed and dismissed from the
litigation without prejudice.

Application of Fed. R. Civ. P. 20(a)(2)

Pro Se Doe does not appear to dispute that Patrick
Collins' claims raise at least some questions of law or fact
that are common to all defendants, such as whether
Patrick Collins is the proper holder of the copyright to the
Motion Picture, whether violations of the Copyright Act
have occurred, and whether, by entering a BitTorrent
swarm, each of the defendants materially contributed to
the infringing conduct of the other [*22] defendants.
"Rule 20 requires only that 'any question of law or fact
[be] common to all defendants,' not that every question of
law or fact be common." Sunlust Pictures, LLC v. Does
1-75, 2012 U.S. Dist. LEXIS 121368, 2012 WL 3717768,
at *4. Because the record shows that some common
questions of law and fact are present in this case, Patrick
Collins has satisfied the second prong of the test for
permissive joinder, and the issue in dispute is whether
individuals who allegedly participated in the same
BitTorrent swarm to share a copyrighted work
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participated in "the same transaction, occurrence, or
series of transactions or occurrences" within the meaning
of Fed. R. Civ. P. 20(a)(2)(A).

"There is not, as of yet, a clearly established rule in
the First Circuit as to what constitutes the same
'transaction or occurrence' for purposes of joinder under
Rule 20(a)." SBO Pictures v. Does 1-41, 2012 U.S. Dist.
LEXIS 159536, 2012 WL 5464182, at *3. In Third Degree
Films v. Does 1-47, another Judge in this district applied
the "logical relationship" test adopted by the Federal
Circuit in the recent patent infringement case, In re EMC
Corp., 677 F.3d 1351, 1358 (Fed. Cir. 2012). See Third
Degree Films v. Does 1-47, 286 F.R.D. at 194. Under
that test, individual [*23] claims are deemed to have met
the "same transaction or occurrence" requirement of Rule
20(a) where "'the defendants' alleged infringing acts,
which give rise to the individual claims of infringement, .
. . share an aggregate of operative facts.'" Id. (quoting In
re EMC Corp., 677 F.3d at 1358) (emphasis omitted).

Although the court in Third Degree Films v. Does
1-47 acknowledged that there was "substantial merit" to
the argument raised by Doe defendants in that case and in
others -- "that because a single swarm is comprised of
thousands of peers, and because the transmissions by the
Doe defendants occurred over a period of several weeks,
it is possible -- perhaps likely -- that a particular Doe
defendant did not upload to or download directly from
any of the other Doe defendants named in the
complaint"-- the court was nevertheless persuaded by
"the equally weighty contrary case law which holds that
the plausible indirect interactions between the named Doe
defendants constitute shared, overlapping facts which
suffice to establish a series of transactions or
occurrences." Id. (quotations, emphasis and citations
omitted). As the court explained:

[i]t is important to consider that while a
peer [*24] directly uploads to only a small
number of peers, those peers in turn
upload pieces to other peers that later join
the swarm. Thus, a defendant's
"generation" of peers -- peers that a
defendant likely directly uploaded to --
helped pass on pieces of the Work to the
next "generation" of active peers. For
example, it is not implausible that John
Doe No. 10, who apparently participated
in the swarm on [a given date] shared

pieces of the Work with peers that in turn,
helped propagate the Work to later joining
peers. Therefore, Doe No. 10 plausibly
indirectly uploaded pieces of the work to,
say, Doe No. 25 who participated in the
swarm four days later. Indeed, it is beyond
dispute that the initial seeder indirectly
uploaded pieces of the Work to every peer
in the swarm -- no matter when they
joined.

Id. at 195 (quoting Third Degree Films v. Does 1-36, No.
11-15200, 2012 U.S. Dist. LEXIS 87891, 2012 WL
2522151, at *8-9 (E.D. Mich. May 29, 2012) (emphasis
omitted)). Accordingly, the court concluded that "the
allegations of infringement via BitTorrent swarm plead
more than simply that the Doe defendants 'committed the
exact same violation of the law in exactly the same way,'
but rather that the Doe defendants plausibly infringed
[*25] the [Motion Picture] through a series of
transactions or occurrences." Id. (quoting Third Degree
Films v. Does 1-36, 2012 U.S. Dist. LEXIS 87891, 2012
WL 2522151, at *8-9).

In the instant case, Pro Se Doe argues that Patrick
Collins' asserted claims of infringement and contributory
infringement did not arise out of the same transaction,
occurrence, or series of transactions because the alleged
acts of infringement were "committed by unrelated
defendants, at different times and locations, sometimes
using different services, and perhaps subject to different
defenses." (Docket No. 11 at 5). Thus, Pro Se Doe
essentially makes the same arguments that were raised by
the Doe defendants in Third Degree Films v. Does 1-47.
As in that case, the plaintiff in this case has alleged that
the Doe defendants were part of the same swarm, and that
they uploaded and downloaded the exact same file
containing the Motion Picture. (Compl. ¶¶ 5, 11; Nicolini
Decl. ¶ 32). Therefore, Patrick Collins has alleged
sufficient facts to satisfy the logical relationship test.

Moreover, courts in other jurisdictions that have
"den[ied] joinder in the BitTorrent context have
'generally done so because the plaintiff failed to allege
that the defendants [*26] simultaneously participated in a
single swarm or that the defendants distributed files
directly among themselves.'" Malibu Media, LLC v. John
Does 1-14, 2012 U.S. Dist. LEXIS 174384, 2012 WL
6115653, at *7 (quoting Sunlust Pictures, 2012 U.S. Dist.
LEXIS 121368, 2012 WL 3717768, at *4). Here,
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however, the plaintiff alleges that each defendant
participated in the same swarm, and that the defendants
traded -- that is, uploaded and downloaded -- "the exact
same file of the copyrighted works in related transactions
through BitTorrent software[,]" as evidenced by the file's
unique hash mark. (Compl. ¶¶ 5, 11; see also Nicolini
Decl. ¶ 32). It also alleges that "[b]y participating in file
swapping with the other Defendants, each Defendant
induced, or caused, or materially contributed to the
infringing conduct of the other Defendants." (Compl. ¶
30). At this stage in the litigation, these allegations are
sufficient to show that the defendants took part in "the
same transaction, occurrence, or series of transactions or
occurrences," as required by Rule 20(a)(2)(A), even
though the alleged transactions took place at different
locations and at different times between December 23,
2011 and February 15, 2012. See, e.g., Malibu Media,
LLC v. John Does 1-14, 2012 U.S. Dist. LEXIS 174384,
2012 WL 6115653, at *7 [*27] (finding that claims arose
from same series of transactions where plaintiff alleged
that "[d]efendants infringed on [plaintiff's] copyright by
'uploading and downloading the same unique copy of the
Work with the same Unique Hash Number'" through the
use of the BitTorrent protocol, even though transactions
occurred at varying times over the course of a month);
Pacific Century Int'l v. Does 1-31, No. 11 C 9064, 2012
U.S. Dist. LEXIS 82796, 2012 WL 2129003, at *2 (N.D.
Ill. Jun. 12, 2012) (slip op.) (concluding that "allegations
that the anonymous defendants participated in the same
'swarm' (at varying times spanning just over a month)
sufficiently alleges that they were involved in a 'series of
transactions' to warrant joinder under Rule 20"); Third
Degree Films v. Does 1-108, 2012 U.S. Dist. LEXIS
25400, 2012 WL 669055, at *5 (concluding that Doe
defendants were part of the same transaction, occurrence
or series of transactions or occurrences where plaintiff
alleged that Doe defendants swapped the exact same file
of the same copyrighted work, and submitted evidence
connecting the defendants' IP addresses to the same exact
"hash"); Digital Sin, Inc. v. Does 1-176, 279 F.R.D. 239,
244 (S.D.N.Y. 2012) (finding it "difficult [*28] to see
how the sharing and downloading activity alleged in the
Complaint . . . could not constitute a 'series of
transactions or occurrences' for purposes of Rule 20(a)[,]"
and declining to sever where plaintiff alleged "that the
Doe defendants were trading the exact same file as part of
the same swarm"). Therefore, this court finds that at this
point in the proceedings, Patrick Collins has satisfied the
requirements for permissive joinder under Rule 20(a)(2).

Protective Measures Under Fed. R. Civ. P. 20(b)

As described above, Rule 20(b) grants the court
broad discretion to "issue orders -- including an order for
separate trials -- to protect a party against embarrassment,
delay, expense, or other prejudice[.]" Fed. R. Civ. P.
20(b). Accordingly, although joinder may be technically
appropriate under Rule 20(a)(2), a district court must
"'examine whether permissive joinder would comport
with the principles of fundamental fairness or would
result in prejudice to either side.'" In re BitTorrent Adult
Film Copyright Infringement Cases, 2012 U.S. Dist.
LEXIS 61447, 2012 WL 1570765, at *11 (quoting On the
Cheap, LLC v. Does 1-5011, 280 F.R.D. 500, 503 (N.D.
Cal. 2011)) (additional citation omitted). "'Courts may
also consider [*29] factors such as the motives of the
party seeking joinder and whether joinder would confuse
and complicate the issues for the parties involved.'" Id.
(quoting SBO Pictures, Inc. v. Does 1-3036, No. 11-4220
SC, 2011 U.S. Dist. LEXIS 137361, 2011 WL 6002620, at
*3 (N.D. Cal. Nov. 30, 2011)). For the reasons that
follow, this court concludes that joinder would
complicate the proceedings, cause prejudice and
unfairness to the Doe defendants in this case, and would
not promote the interests of justice. Therefore, this court
recommends that all Doe defendants remaining in the
case, except for Doe Number 1, be severed from the case
pursuant to Fed. R. Civ. P. 21.

"The purpose of permissive joinder of parties is 'to
promote trial convenience and expedite the final
determination of disputes.'" Third Degree Films v. Does
1-47, 286 F.R.D. at 196 (quoting 7 Charles Alan Wright
et al., 7 Fed. Practice and Procedure § 1652 (3d ed.
2012)). Although Patrick Collins argues that joinder
would promote judicial economy, particularly in the early
stages of litigation, this court disagrees and finds that
"permitting joinder would force the Court to address the
unique defenses that are likely to be advanced by each
individual Defendant, [*30] creating scores of mini-trials
involving different evidence and testimony." Hard Drive
Prods., Inc. v. Does 1-188, 809 F. Supp. 2d 1150, 1164
(N.D. Cal. 2011). As one court addressing permissive
joinder in the BitTorrent context contemplated,

Comcast subscriber John Doe 1 could be
an innocent parent whose internet access
was abused by her minor child, while John
Doe 2 might share a computer with a
roommate who infringed Plaintiffs' works.
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John Does 3 through 203 could be thieves,
just as Plaintiffs believe, inexcusably
pilfering Plaintiffs' property and depriving
them, and their artists, of the royalties they
are rightly owed.... Wholesale litigation of
these claims is inappropriate, at least with
respect to a vast majority (if not all) of
Defendants. Joinder is improper.

BMG Music v. Does 1-203, No. Civ. A. 04-650, 2004 U.S.
Dist. LEXIS 8457, 2004 WL 953888, at *1 (E.D. Pa. Apr.
2, 2004).

Indeed, courts have repeatedly observed that
defendants in BitTorrent litigation typically raise
defenses based on specific, individualized facts. See, e.g.,
SBO Pictures v. Does 1-41, 2012 U.S. Dist. LEXIS
159536, 2012 WL 5464182, at *4 ("As has already played
out in this and other similar cases on the Court's docket,
the 'Doe' defendants that have begun [*31] to raise
defenses have done so individually, on the basis of
specific, particularized facts"); Third Degree Films v.
Does 1-47, 286 F.R.D. at 196 (describing "disparate
defenses" raised by Doe defendants, even at the start of
the litigation); In re BitTorrent Adult Film Copyright
Infringement Cases, 2012 U.S. Dist. LEXIS 61447, 2012
WL 1570765, at *12 (describing "panoply of individual
defenses" raised by defendants, "including age, religious
convictions, and technological savvy; misidentification of
ISP accounts; the kinds of WiFi equipment and security
software utilized; and the location of defendant's router").
This court does not see how permissive joinder would
"promote trial convenience" under such circumstances.

This court also finds that joinder would undermine
the purposes of Rule 20 because it would create
significant logistical difficulties. As the court observed in
Pacific Century Int'l, Ltd. v. Does 1-101, No. C-11-02533
(DMR), 2011 U.S. Dist. LEXIS 124518, 2011 WL
5117424, at *3 (N.D. Cal. Oct. 27, 2011) (slip op.):

Joining Defendants to resolve what at
least superficially appears to be a
relatively straightforward case would in
fact transform it into a cumbersome
procedural albatross. These difficulties
would place tremendous [*32] burden on
Defendants as well. To provide two
illustrative examples, each Defendant
would have the right to be present at every

other Defendant's depositions -- a
thoroughly unmanageable and expensive
ordeal. Similarly, pro se Defendants, who
most likely would not e-file, would be
required to serve every other Defendant
with a copy of their pleadings and other
submissions throughout the pendency of
the action at substantial cost.

Even with only 34 Doe defendants remaining in this case,
the obstacles presented by the inclusion of so many
defendants would remain the same. Therefore, this court
concludes that joinder would complicate rather than
expedite the litigation, and would substantially prejudice
the defendants. 3

3 As the court noted in Third Degree Films v.
Does 1-47, there are other procedural mechanisms
that may be employed by the court in order to
achieve efficiencies. 286 F.R.D. at 197. For
example, "the Court retains discretion under
Federal Rule of Civil Procedure 42(a) to
consolidate any or all of the matters for some
portion of the process. Fed. R. Civ. P. 42(a).
Thus, the Court may consolidate the cases for
purposes of discovery or early motion practice.
See id. Moreover, [*33] if it appears that the
method of infringement via BitTorrent protocol is
largely uncontested, perhaps that matter might be
stipulated. Alternatively, the Court could join the
defendants and try that limited issue before a jury
and then, applying the principles of issue
preclusion, use the jury's finding in the separate
trials of each defendant." Id. Assuming the
plaintiff chooses to proceed against each of the
Doe defendants individually, the appropriateness
of such alternatives may be explored as the cases
develop.

In addition to the complications identified above, this
court, like other courts in this district and elsewhere,
remains concerned that joinder is being used "to facilitate
a low-cost, low-risk revenue model for the adult film
companies." Third Degree Films v. Does 1-47, 286
F.R.D. at 197. As described above, this case conforms to
the strategy that has been employed by such companies
throughout the country, and "potentially open[s] the door
to abusive settlement tactics." Pacific Century Int'l, Ltd.
v. Does 1-101, 2011 U.S. Dist. LEXIS 124518, 2011 WL
5117424, at *2. The fact that four of the Doe defendants
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already reached a settlement with the plaintiff, and have
been dismissed from the case at such [*34] an early point
in the proceedings, confirms this court's conclusion that
joinder is not in the best interests of the defendants and is
likely to cause them prejudice. Therefore, although this
court emphasizes that it has observed no bad faith
behavior on the part of the plaintiff thus far, "the Court
takes issue with the general structure of this case and like
cases, and has determined that the most appropriate
method to protect against any potential coercion is to
sever the Doe defendants and require them to be sued
individually." Third Degree Films v. Does 1-47, 286
F.R.D. at 198.

Allowing Pro Se Doe's motion to sever also ensures
that Patrick Collins will pay a $350 filing fee for each
defendant. The filing fee, which is required under 28
U.S.C. § 1914(a), "'serves two salutary purposes. First, it
is a revenue sharing measure . . . . Second, § 1914(a) acts
as a threshold barrier, albeit a modest one, against the
filing of frivolous or otherwise meritless lawsuits.'" Id.
(quoting In re Diet Drugs, 325 F. Supp. 2d 540, 541
(E.D. Pa. 2004)). Thus, by severing the case, the court
will be able to avoid the losses in revenue experienced by
courts elsewhere in the country. See, e.g., In re
BitTorrent Adult Film Copyright Infringement Cases,
2012 U.S. Dist. LEXIS 61447, 2012 WL 1570765, at *13
[*35] ("In the four cases before this Court, plaintiffs have
improperly avoided more than $25,000 in filing fees by
employing its swarm joinder theory. Considering all the
cases filed by just these three plaintiffs in this district,
more than $100,000 in filing fees have been evaded.").
Furthermore, it will help to ensure that Patrick Collins is
pursuing the Doe defendants for the purpose of protecting
its intellectual property and not simply to coerce early
settlements without any intention of litigating its claims
to completion.

In short, this court finds that the interests of justice
and judicial economy would best be served if the matter
were dismissed as to all defendants except Doe Number
1, without prejudice to refiling against each defendant
individually. Accordingly, this court recommends that
Pro Se Doe's motion to sever be allowed, and that Doe
Number 30's motion to quash be denied as moot.

IV. CONCLUSION

For all the reasons described above, this court
recommends to the District Judge to whom this case is
assigned that Pro Se Doe's "Motion to Quash or Modify
Subpoena" (Docket No. 11), which has been construed as
a motion to sever, be ALLOWED, and that the claims
against all defendants [*36] except Doe Number 1 be
dismissed without prejudice to refiling against each of the
defendants individually. In light of this court's
recommendation that Doe Number 30 be dismissed from
the case, this court further recommends that the "Motion
to Quash Subpoena" (Docket No. 10) filed by that
individual be DENIED AS MOOT. 4

4 The parties are hereby advised that under the
provisions of Fed. R. Civ. P. 72 any party who
objects to these proposed findings and
recommendations must file a written objection
thereto with the Clerk of this Court within 14 days
of the party's receipt of this Report and
Recommendation. The written objections must
specifically identify the portion of the proposed
findings, recommendations or report to which
objection is made and the basis for such
objections. The parties are further advised that the
United States Court of Appeals for this Circuit
has repeatedly indicated that failure to comply
with this Rule shall preclude further appellate
review. See Keating v. Sec'y of Health & Human
Servs., 848 F.2d 271, 275 (1st Cir. 1988); United
States v. Valencia-Copete, 792 F.2d 4, 6 (1st Cir.
1986); Park Motor Mart, Inc. v. Ford Motor Co.,
616 F.2d 603, 604-605 (1st Cir. 1980); [*37]
United States v. Vega, 678 F.2d 376, 378-79 (1st
Cir. 1982); Scott v. Schweiker, 702 F.2d 13, 14
(1st Cir. 1983); see also Thomas v. Arn, 474 U.S.
140, 153-54, 106 S. Ct. 466, 474, 88 L. Ed. 2d 435
(1985). Accord Phinney v. Wentworth Douglas
Hosp., 199 F.3d 1, 3-4 (1st Cir. 1999); Henley
Drilling Co. v. McGee, 36 F.3d 143, 150-51 (1st
Cir. 1994); Santiago v. Canon U.S.A., Inc., 138
F.3d 1, 4 (1st Cir. 1998).

/s/ Judith Gail Dein

Judith Gail Dein

United States Magistrate Judge
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Raw Films, Inc. v. Does

CIVIL ACTION FILE NO. 1:11-CV-2939-TWT

UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF
GEORGIA, ATLANTA DIVISION

2011 U.S. Dist. LEXIS 149215

December 29, 2011, Decided
December 29, 2011, Filed

COUNSEL: [*1] For Raw Films, Inc., Plaintiff: Bryan
M. Knight, James Johnson, Knight Johnson, LLC,
Atlanta, GA.

For John Doe No. 15, Defendant: Lisa Young, DeKalb
County Court, Decatur, GA.

JUDGES: THOMAS W. THRASH, JR., United States
District Judge.

OPINION BY: THOMAS W. THRASH, JR.

OPINION

ORDER

This is a copyright infringement action. For the
reasons set forth below, the Court severs John Does 2-17,
19-20, and 22-32 and the claims against them are
DISMISSED without prejudice.

I. Background

The Plaintiff is a United Kingdom company. It owns
the copyright to the motion picture "Raw Rescue" (the
"Work"). The Plaintiff brings this action under the
Copyright Act §§ 106 and 501 against thirty (30)
anonymous Defendants identified only by their internet
protocol ("IP") addresses.1 (Compl. ¶¶ 2, 4, 7.) The
Plaintiff alleges that each Defendant infringed on its
copyright in the Work by sharing it on the BitTorrent
internet peer-to-peer file sharing protocol. (Id. ¶¶ 13-42.)
The alleged violations span five months, with the first
violation occurring on March 3, 2011, and the last on July
18, 2011. (Compl., Ex. A.) All the violations are alleged
to have occurred within Georgia. (Id.)

1 "An IP address is a number that is assigned by
an Internet [*2] Service Provider (an 'ISP') to
devices, such as computers, that are connected to
the Internet." (Compl. ¶ 8.)

Before appreciating the manageability problems
posed by joinder of the unrelated Defendants, the Court
granted the Plaintiff leave to serve third party subpoenas
to Comcast Cable ("Comcast"), an internet service
provider ("ISP") [Doc. 7].2 The subpoenas may demand
the "true name, address, telephone number, e-mail
address and Media Access Control ('MAC') address of
the Defendant to whom [Comcast] assigned an IP
address" [Id.]. The Plaintiff may only use the identity
information it obtains from Comcast to prosecute the
claims in this action [Id.].

2 "The ISP to which each Defendant subscribes
can correlate the Defendant's IP address to the
Defendant's true identity." (Compl. ¶ 9.)

II. Discussion

The Court sua sponte considers whether the
Defendants are properly joined under Rule 20 of the
Federal Rules of Civil Procedure. Rule 20 provides that
"[persons] ... may be joined in one action as defendants
if: (A) any right to relief is asserted against them jointly,
severally, or in the alternative with respect to or arising
out of the same transaction, occurrence, or series of
transactions [*3] or occurrences; and (B) any question of
law or fact common to all defendants will arise in the
action." "The Court may issue orders - including an order
for separate trials - to protect a party against
embarrassment, delay, expense, or other prejudice . . . ."
Fed. R. Civ. P. 20(b). "On motion or on its own, the court
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may at any time, on just terms, add or drop a party. The
court may also sever any claim against a party." Fed. R.
Civ. P. 21.

This case is part of an "outbreak of similar litigation .
. . around the country," in which copyright holders have
attempted to assert claims against multiple unknown
defendants by joining them, in often large numbers, into a
single action. See On The Cheap, LLC v. Does 1-5011,
No. C10-4472 BZ, 2011 U.S. Dist. LEXIS 99831, 2011
WL 4018258, at *1 (N.D. Cal. Sept. 6, 2011) (published
order). The plaintiffs in these cases argue that when each
defendant is one of many users simultaneously uploading
and downloading a protected work, the defendant acts as
part of a "swarm"3 in a "series of transactions" involving
"common questions of law and fact." (Compl. ¶ 10.) This
practice is known as "swarm joinder," and is the joinder
theory relied upon by the Plaintiff in this action.

3 The [*4] BitTorrent swarm process has been
described as follows:

In the BitTorrent vernacular,
individual
downloaders/distributors of a
particular file are called "peers."
The group of peers involved in
downloading/distributing a
particular file is called a "swarm."
A server which stores a list of
peers in a swarm is called a
"tracker." A computer program
that implements the BitTorrent
protocol is called a BitTorrent
"client."

The BitTorrent protocol
operates as follows. First, a user
locates a small "torrent" file. This
file contains information about the
files to be shared and about the
tracker, the computer that
coordinates the file distribution.
Second, the user loads the torrent
file into a BitTorrent client, which
automatically attempts to connect
to the tracker listed in the torrent
file. Third, the tracker responds
with a list of peers and the
BitTorrent client connects to those

peers to begin downloading data
from and distributing data to the
other peers in the swarm. When the
download is complete, the
BitTorrent client continues
distributing data to the peers in the
swarm until the user manually
disconnects from the swarm or the
BitTorrent client otherwise does
the same.

Diabolic Video Prods., Inc. v. Does 1-2099, No.
10-CV-5865-PSG, 2011 U.S. Dist. LEXIS 58351,
2011 WL 3100404, at *1-2 (N.D. Cal. May 31,
2011) [*5] ; see also Camelot Distrib. Grp. v.
Does 1 through 1210, No. 2:11-CV-02432 GEB
KJN, 2011 U.S. Dist. LEXIS 108816, 2011 WL
4455249 (E.D. Cal. Sept. 23, 2011).

The swarm joinder theory has been considered by
various district courts, the majority of which have
rejected it. See On The Cheap, 2011 U.S. Dist. LEXIS
99831, 2011 WL 4018258, at *1 (gathering cases)
(published order). Downloading a work as part of a
swarm does not constitute "acting in concert" with one
another, particularly when the transactions happen over a
long period. See, e.g., Hard Drive Productions, Inc. v.
Does 1-188, No. C-11-01566 JCS, 809 F. Supp. 2d 1150,
2011 U.S. Dist. LEXIS 94319, 2011 WL 3740473, at *13
(N.D. Cal. Aug. 23, 2011) ("In fact, the nearly six-week
span covering the activity associated with each of the
addresses calls into question whether there was ever
common activity linking the 51 addresses in this case.").

The Defendants alleged to have participated in
"swarm" infringing often have different and divergent
defenses4 to the copyright violation claims and to allow
them to be asserted in a single case would defeat, not
enhance, judicial economy.5 See CP Productions, Inc. v.
Does 1-300, 2011 U.S. Dist. LEXIS 113013, 2011 WL
737761 (N.D. Ill. Feb. 24, 2011) [*6] ("No predicate has
been shown for thus combining 300 separate actions on
the cheap-if CP had sued the 300 claimed infringers
separately for their discrete infringements, the filing fees
alone would have aggregated $105,000 rather than
$350.").

4 The variety of different defenses are often
based on the circumstances of each defendant.
Some may claim that the download did not occur,
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they were not involved in it, or their computer
was incapable of the claimed conduct. The
likelihood of different defenses demonstrates that
each claim should be considered separately.
5 The market value of a work like the one in this
case is modest. The danger of swarm joinder is to
enhance the proceeds from a work by extracting
settlement amounts that exceed the value of the
Work and the litigation. It is conceivable that the
swarm joinder device could encourage the
creation of works not for their sales or artistic
value, but to generate litigation and settlements.
See On The Cheap, 2011 U.S. Dist. LEXIS 99831,
2011 WL 4018258, at *3 n.6. The risk of
inappropriate settlement leverage is enhanced in a
case like this involving salacious and graphic
sexual content where a defendant may be urged to
resolve a matter at an inflated value to [*7] avoid
disclosure of the content the defendant was
accessing.

The facts here demonstrate why the swarm joinder
pleading tactic is not appropriate in this action. The
differing dates and times of each Defendant's alleged
sharing do not allow for an inference that the Defendants
were acting in concert. While the Defendants may have
used the same peer-to-peer system, the Complaint does
not allege they were sharing with each other. For
example, Doe 4, who is alleged to have been in the
swarm on July 13, 2011, is unlikely to have been in the
swarm at the same time as Doe 5, who is alleged to have
been in the swarm on March 4, 2011.6

6 In light of the lack of proof of sharing with
each other, it appears the Defendants were joined
as parties primarily because of their connection to
this state. The Plaintiff has filed at least two
similar copyright actions, in the District of
Colorado and the Eastern District of New York.

The Court finds that the Plaintiff has not adequately
alleged that the Defendants were engaged in a common
series of transactions as required by Rule 20, and joinder
is not proper. In light of this and the variety of defenses
likely to be raised, the Court further determines that [*8]
joinder would not result in judicial economy and, thus,
exercises its discretion to sever the claims against each
Defendant. The Court dismisses John Does 2-17, 19-20,
and 22-32 without prejudice.

III. Conclusion

For the reasons set forth above, the Court severs
John Does 2-17, 19-20, and 22-32 and the claims against
them are DISMISSED without prejudice. If the Plaintiff
refiles the cases against individual Defendants, the cases
are to be assigned to me as related cases.

SO ORDERED, this 29 day of December, 2011.

/s/ Thomas W. Thrash

THOMAS W. THRASH, JR.

United States District Judge
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SBO Pictures, Inc. v. Doe

Case No.: RWT 12cv22

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF MARYLAND

2012 U.S. Dist. LEXIS 56578

April 19, 2012, Decided

COUNSEL: [*1] For SBO Pictures, Inc., Plaintiff: Mike
Meier, LEAD ATTORNEY, The Copyright Law Group
PLLC, Fairfax, VA.

JUDGES: ROGER W. TITUS, UNITED STATES
DISTRICT JUDGE.

OPINION BY: ROGER W. TITUS

OPINION

MEMORANDUM OPINION AND ORDER

On January 3, 2012, Plaintiff, SBO Pitcutres, filed
suit against unidentified John Doe Defendants 1 through
57, seeking monetary and injunctive relief for copyright
infringement under 17 U.S.C. § 101 et seq. Plaintiff
alleges that Defendants illegally downloaded Plaintiff's
copyrighted adult motion picture, "Friends With
Benefits," through a "Peer to Peer" network known as a
Bit Torrent network. See Compl. ¶ 8-9. Defendants
allegedly shared the exact same digital copy of its work,
and Defendants participated in the same Bit Torrent
"swarm." Id. at ¶¶ 9-12. Pending before the Court are (1)
Motions to Quash the Subpoena filed by Does 30 and an
Unkown Doe (Doc. Nos. 6, 9) and (2) Plaintiff's Motion
for an Extension of Time to Serve Defendants (Doc. No.
12). All the issues have been fully briefed, and no oral
argument is necessary. See Local Rule 105.6.

Bit Torrent enables faster, more efficient sharing of
large files by distributing the work of downloading and
uploading files among several computers. [*2] First, a
user installs a Bit Torrent client on his or her computer
and uses the client to create a torrent descriptor file for
the target file. The client breaks the target file into pieces,
each of which is assigned an alphanumeric identifier
unique to the target file, known as a "hash." The original

file is known as a "seed," and the user sharing it is known
as a "seeder." Next, pieces of the target file are
downloaded by other Bit Torrent users. After a user
downloads a piece of the target file, that piece is
immediately available to other users. The workload of
sharing is distributed among a "swarm" of users. After a
user has downloaded all of the file pieces, the client
compares the hash values of each piece against that
recorded in the original torrent file to ensure that the
reconstituted file is error-free. If the reconstituted file is
error free, the user becomes a new "seeder" and the
reconstituted file is now a new "seed." It is not necessary
for a user to download a particular piece from the original
seeder.

Under Federal Rule of Civil Procedure 20(a)(2),
which describes the requirements for permissive joinder,
"[p]ersons . . . may be joined in one action as defendants
if: [*3] (A) any right to relief is asserted against them
jointly, severally, or in the alternative with respect to or
arising out of the same transaction, occurrence or series
of transactions or occurrences; and (B) any question of
law or fact common to all defendants will arise in the
action."

The principal question is whether uploading or
downloading pieces of the exact same digital copy of a
work through the Bit Torrent program means that
Defendants' actions are transactionally-related for the
purposes of Rule 20(a)(2). Courts in this District, as well
as across the country, are split on whether defendants
who have shared files via Bit Torrent and have
participated in the same swarm is proper. Some courts
have held that joinder is proper. See Third Degree Films,
Inc. v. Does 1-108, No. 11-3007-DKC, 2012 U.S. Dist.
LEXIS 25400, 2012 WL 669055, at *4-*5 (D. Md. Feb.
28, 2012); Patrick Collins, Inc. v. Does 1-15, No.
11-cv-02164-CMA-MJW, 2012 U.S. Dist. LEXIS 15938,
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2012 WL 415436, at *2-*4 (D. Colo. Feb.8, 2012);
Digital Sin, Inc. v. Doe, 279 F.R.D. 229, 2012 U.S. Dist.
LEXIS 10803, 2012 WL 263491, at *5 (S.D.N.Y. 2012);
Third Degree Films, Inc. v. Doe, No. 11-cv-03006-AW,
2011 U.S. Dist. LEXIS 148676, 2011 WL 6837774, at
*2-*3 (D. Md. Dec. 28, 2011); Call of the Wild Movie,
LLC v. Does 1-1,062, 770 F.Supp.2d 332, 342-43
(D.D.C. 2011); [*4] W. Coast Prod., Inc. v. Does
1-5829, 275 F.R.D. 9, 15-16 (D.D.C. 2011); K-Beech,
Inc. v. Doe, No. 2:11- cv-358-Ftm-36SPC, 2011 U.S.
Dist. LEXIS 132834, 2011 WL 5597303, at *5-*7 (M.D.
Fla. Nov.1, 2011); Hard Drive Prods., Inc. v. Doe, No. 11
C 2798, 2011 U.S. Dist. LEXIS 118049, 2011 WL
4889094, at *5 (N.D. Ill. Oct.12, 2011); Donkeyball
Movie, LLC v. Doe, 810 F. Supp. 2d 20, 2011 WL
1807452, at *4-*5 (D.D.C. 2011). Others have held
joinder to be improper. See Patrick Collins, Inc. v. Does
1-23, No. JFM 8:12-cv-00087, 2012 U.S. Dist. LEXIS
47687, 2012 WL 1144918, at *3 (D. Md. April 4, 2012);
CineTel Films, Inc. v. Doe, No. JFM 8:11-cv-02438, 853
F. Supp. 2d 545, 2012 U.S. Dist. LEXIS 47701, 2012 WL
1142272, 1 (D. Md. April 4, 2012). IO Group, Inc. v.
Does 1-435, No. C 10-4382 SI, 2011 U.S. Dist. LEXIS
14123, 2011 WL 445043, at *3-*6 (N.D. Cal. Feb. 3,
2011); Elektra Entm't Group, Inc. v. Does 1-9, No. 04
Civ. 2289(RWS), 2004 U.S. Dist. LEXIS 23560, 2004 WL
2095581, at *5-*7 (S.D.N.Y. Sept. 7, 2004); BMG Music,
No. Civ.A. 04-650, 2004 U.S. Dist. LEXIS 8457, 2004 WL
953888, at *1 (E.D.Pa. Apr. 2, 2004). This Court
believes the latter group of cases to be better reasoned.

The Plaintiff's fundamental problem is that the
transactions of each Defendant Doe are not related to one
another. Plaintiff has only alleged [*5] that "[a]ll alleged
infringers downloaded the exact same copyrighted work
while trading in the same torrent." See Compl. ¶ 11.
Indeed, the better-reasoned decisions have held that
where a plaintiff has not plead that any defendant shared
file pieces directly with one another, the first prong of the
permissive joinder is not satisfied. CineTel Films, Inc.,
2012 U.S. Dist. LEXIS 47701, 2012 WL 1142272 at *7;
see Hard Drive Prods., 809 F. Supp. 2d at 1161, 1163
(stating that Rule 20 joinder was improper because "the
only commonality between the copyright infringers of the
same work is that each commit[ted] the exact same
violation of the law in exactly the same way" and that
"merely infringing the same copyrighted work over [a
given time] period is not enough [to support joinder]" and
"even if the IP addresses at issue in this motion all came
from a single swarm, there is no evidence to suggest that

each of the addresses acted in concert with all the others"
) (internal quotations and citations omitted).

Moreover, the time period of the alleged infringing
transactions reinforces the notion that the Defendant
Does in the instant action were not necessarily sharing
files with one another such that they engaged in the [*6]
same transaction, occurrence, or series of transactions or
occurrences as required by Rule 20(a)(2). See CineTel
Films, 2012 U.S. Dist. LEXIS 47701, 2012 WL 1142272
at *7 (finding transactions to be unrelated and joinder to
be improper, in part, because "the alleged infringement
was committed by unrelated defendants, through
independent actions, at different times and locations.").
Exhibit A attached to the Complaint indicates that the
downloads or uploads occurred between October 2011
and December 2011.

Because Plaintiff cannot satisfy the first prong of the
permissive joinder test--i.e. that the infringement arises
"out of the same transaction, occurrence, or series of
transactions or occurrences"--the Court need not address
the second prong of the permissive joinder test to
evaluate whether any question of law or fact is common
to all the Defendants. If Defendants are improperly
joined, the Court "on motion or on its own ... may at any
time, on just terms ... drop a party." See Fed. R. Civ. P.
21. The Federal Rules make clear that "misjoinder of
parties is not a ground for dismissing an action" in its
entirety. Id.

Accordingly, it is, this 19th day of April, 2012, by
the United States District Court for the District [*7] of
Maryland,

ORDERED, that All Doe Defendants are
SEVERED from this action, except Doe #30; and it is
further

ORDERED, that Plaintiff's claims against severed
Doe Defendants 1-29, and 31-57 are DISMISSED
without prejudice; and it is further

ORDERED, that, all subpoenas seeking severed
Defendants' personal identifying information are hereby
QUASHED; and it is further

ORDERED, that Plaintiff SHALL
IMMEDIATELY NOTIFY subpoena recipients that the
subpoenas have been quashed and that Doe Defendants,
except Doe #30, have been severed and are not litigants
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in this case; and it is further

ORDERED, that that Plaintiff shall FILE UNDER
SEAL copies of all notices sent to the severed Doe
Defendants; and it is further

ORDERED, that moving forward, all documents
filed in this action that contain Doe #30's identifying
information shall be filed under seal; and it is further

ORDERED, that Unknown Doe's Motion to Quash,

Doc. No. 9, is DENIED AS MOOT; and it is further

ORDERED, that Plaintiff's Motion for an Extension
of Time to Serve Defendants, Doc. No. 12, is DENIED
AS MOOT.

/s/ ROGER W. TITUS

UNITED STATES DISTRICT JUDGE
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Sunlust Pictures, LLC v. Doe

No. 12 C 1546

UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF
ILLINOIS, EASTERN DIVISION

2012 U.S. Dist. LEXIS 121368

August 27, 2012, Decided
August 27, 2012, Filed

COUNSEL: [*1] For Sunlust Pictures, LLC, Plaintiff:
Paul A. Duffy, LEAD ATTORNEY, Prenda Law,
Chicago, IL.

For 67.165.158.8, Movant: Heidi E. VonderHeide,
Norman Rifkind, LEAD ATTORNEYS, Lasky &
Rifkind Ltd, Chicago, IL.

JUDGES: John J. Tharp, Jr., United States District
Judge.

OPINION BY: John J. Tharp, Jr.

OPINION

MEMORANDUM OPINION AND ORDER

Anonymous defendant, identified by the Internet
Protocol ("IP") address 67.165.158.8 (herein referred to
as "Doe"), moves to quash the portion of a subpoena
directing Comcast Cable Holding Companies, LLC
("Comcast") to provide Doe's personal identifying
information, and to enter an order severing Doe as a
defendant in this matter. For the reasons stated below,
Doe's motion is denied, except that the Court orders
Comcast not to turn over Doe's telephone number.
However, Doe is granted leave to proceed in this
litigation under a pseudonym, and Plaintiff Sunlust
Pictures, LLC ("Sunlust") is ordered not to use Doe's real
name in any amended complaint or in any other public
filing or communication without prior leave of Court.

I. Background

Sunlust is a producer of "adult entertainment
content"--i.e., pornography. Sunlust has filed suit against

75 "John Doe" defendants, alleging copyright
infringement [*2] and civil conspiracy. Sunlust alleges
that the defendants unlawfully downloaded and shared
Sunlust's copyrighted work (specifically, a video entitled
"Sunny Leone - Goddess" (the "Video")), using the
BitTorrent file sharing protocol. According to the
complaint, "BitTorrent protocol involves breaking a
single large file into many small pieces, which can be
transferred much more quickly than a single large file and
in turn redistributed much more quickly than a single
large file." Cmplt. ¶ 17.

BitTorrent operates as follows (see generally Cmplt.
¶¶ 18-19): First, a user seeking to download a copy of a
particular file locates on the internet and downloads a
small "torrent" file, which is a file that contains
information about particular content files available for
download. The torrent file determines how the
distribution of those content files will work and provides
information about the "tracker" computer that will
coordinate the distribution of pieces of the content file
among users of the torrent (who are referred to as
"peers"). Next, the user loads the torrent file into the
"BitTorrent client" (a computer program that manages
downloads and uploads using BitTorrent protocol), which
[*3] automatically attempts to connect to the tracker
listed in the torrent file. Id. The tracker responds with a
list of peers and the BitTorrent client connects to those
peers to begin downloading content file data from, and
distributing data to, other peers. A group of peers who
have downloaded the same torrent file and who are
participating in the same BitTorrent client to download
and upload the content file is known as a "swarm." When
the download is complete for a given member of the
swarm, the BitTorrent client continues distributing data
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from that user's computer to other peers in the swarm
until the user manually disconnects from the swarm or
the BitTorrent client otherwise does the same.

Sunlust alleges that each of the 75 John Doe
defendants intentionally downloaded the torrent file
particular to the Video, purposefully loaded that torrent
file into their BitTorrent clients, entered into the same
BitTorrent swarm particular to the Video, and reproduced
and distributed the Video among themselves and to
numerous third parties. Sunlust further alleges that its
"agents observed unlawful reproduction and distribution
[of the Video] occurring among the IP addresses"
assigned to the [*4] 75 Doe defendants. Cmplt. ¶ 4.
Sunlust alleges upon information and belief that the
defendants continue to act in concert via BitTorrent to
illegally reproduce and distribute the Video.

Currently, Sunlust has named each John Doe
defendant only by his or her IP address. Plaintiff has
subpoenaed Comcast and other internet service providers
for information identifying the owner of each IP address,
pursuant to this Court's March 14, 2012, order granting
Sunlust leave to take discovery.

Doe moves to quash the portion of a subpoena
Plaintiff has issued to Comcast seeking information that
would identify him, 1 and also for severance from the
lawsuit based on improper joinder. In support of his
motion, Doe submitted an affidavit stating that he did not
download or view any portion of the Video, nor does he
have any knowledge of the identity of the person who
allegedly downloaded the Video. Doe denies
participating in a BitTorrent swarm, and claims to have
been travelling to the airport at the time that his or IP
address was allegedly used to participate in illegal
activity.

1 Because Doe is anonymous, the Court has no
way of knowing his or her sex. For reasons of
simplicity only, the Court will [*5] refer to Doe
using masculine pronouns.

II. Discussion

Doe bases his argument in support of quashing the
subpoena entirely upon his argument that Sunlust's
joinder of 75 participants in a BitTorrent swarm is
improper. He should be severed from the case, he argues,
and severance would necessarily deprive Sunlust of any
basis to seek his personal identifying information from

Comcast.

A. Motion to Quash

Sunlust alleges that Doe lacks standing to bring a
motion to quash a subpoena directed to Comcast, a
nonparty. It argues that when a subpoena is directed to a
nonparty, any motion to quash must generally be brought
by that nonparty. Sunlust claims that "[t]he only
exception to this general rule applicable here is a claim of
privilege." Doc. 37 at 2. However, even a cursory review
of the case law Sunlust cited reveals a second exception
to the general rule for instances where, as here, the
subpoena implicates a party's privacy interests. See, e.g.,
Hard Drive Productions, Inc. v. Does 1-48, No. 11-9062,
2012 U.S. Dist. LEXIS 82927, 2012 WL 2196038, *3
(N.D. Ill. June 14, 2012) ("Generally, a party lacks
standing to quash a subpoena issued to a nonparty unless
the party has a claim of privilege attached to the
information [*6] sought or unless it implicates a party's
privacy interests.") (emphasis added). Courts have found
standing in similar cases, even where the Movant's
privacy interest is "minimal at best." Malibu Media, LLC
v. Does 1-25, No. 12-362, 2012 U.S. Dist. LEXIS 84948,
2012 WL 2367555, *2 (S.D. Cal. June 21, 2012). Because
Doe has at least a minimal privacy interest in the
information requested by subpoena, he has standing to
object. See Third Degree Films, Inc. v. Does 1-108, No.
11-3007, 2012 U.S. Dist. LEXIS 25400, 2012 WL
669055, *2 (D. Md. Feb. 28, 2012) ("however minimal or
'exceedingly small' the Doe Defendants' interests here
are, parties need only have 'some personal right or
privilege in the information sought' to have standing to
challenge a subpoena to a third party").

Though Doe has standing, he has not articulated any
basis for quashing the subpoena independent of his
arguments related to joinder. A court must quash a
subpoena if, inter alia, it requires disclosure of privileged
or other protected matter (and no exception or waiver
applies), or compliance with the subpoena would place an
undue burden on the recipient. Fed. R. Civ. P.
45(c)(3)(A). In similar cases, anonymous defendants have
argued that subpoenas should be quashed because [*7]
they imposed an undue burden and because the defendant
has denied liability. See, e.g. Third Degree Films, 2012
U.S. Dist. LEXIS 25400, 2012 WL 669055, at *3-4.
However, these arguments do not provide a basis to
quash a subpoena and courts consistently reject them.
The subpoena does not impose an undue burden on Doe
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because he is not the party directed to respond to it. See
2012 U.S. Dist. LEXIS 25400, [WL] at *3; Hard Drive
Productions, 2012 U.S. Dist. LEXIS 82927, 2012 WL
2196038 at *3 ("the subpoenas do not burden [the
anonymous defendant] because they do not require any
action from [him]"). And "[i]t is well-settled that . . .
general denials of liability cannot serve as a basis for
quashing a subpoena." First Time Videos, LLC v. Does
1-76, 276 F.R.D. 254, 256 (N.D. Ill. 2011).

Therefore, Doe's argument that Sunlust improperly
joined him in its complaint is his only potentially
meritorious ground for quashing the subpoena.

B. Motion to Sever For Misjoinder

A plaintiff may join defendants in a suit presenting
any question of law or fact common to all defendants if
"any right to relief is asserted against them jointly,
severally, or in the alternative with respect to or arising
out of the same transaction, occurrence, or series of
transactions or occurrences." Fed. R. Civ. P. 20(a)(2).
[*8] A court may, on motion or on its own, add or drop a
party or sever any claim against any party at any time.
Fed. R. Civ. P. 21.

In support of his misjoinder argument, Doe argues
that the mass joinder sought by Sunlust is "a litigation
tactic that has become increasingly popular--and
increasingly criticized--with producers of pornographic
movies . . . who bring suit not hoping to litigate the
matter but instead seeking to use the threat of disclosure
of embarrassing information to achieve quick
settlements." Doc. 32 at 2. The Court recognizes that
there is a split of authority over whether it is appropriate
to join many anonymous defendants alleged to have
participated in a single BitTorrent "swarm" in a single
suit. Compare, e.g., Digital Sins, Inc. v. Does 1-245, No.
11-8170, 2012 U.S. Dist. LEXIS 69286, 2012 WL
1744838, *2 (S.D.N.Y. May 15, 2012) ("where, as here,
the plaintiff does no more than assert that the defendants
merely committed the same type of violation in the same
way, it does not satisfy the test for permissive joinder in a
single lawsuit") (internal quotation omitted); In re
BitTorrent Adult Film Copyright Infringement Cases, No.
11-3995, 2012 U.S. Dist. LEXIS 61447, 2012 WL
1570765, *11 (E.D.N.Y. May 1, 2012) (finding joinder
[*9] inappropriate because, among other reasons,
allegations were insufficient to show that the defendants
actually shared file bits with one another); SBO Pictures,
Inc. v. Does 1-57, No. 12-22, 2012 U.S. Dist. LEXIS

56578, 2012 WL 1415523, *2 (D. Md. Apr. 20, 2012)
(denying joinder and stating that "the better-reasoned
decisions have held that where a plaintiff has not plead
that any defendant shared file pieces directly with one
another, the first prong of the permissive joinder is not
satisfied"); CineTel Films, Inc. v. Does 1-1,052, 853 F.
Supp. 2d 545, 2012 U.S. Dist. LEXIS 47701, 2012 WL
1142272, *6 (D. Md. Apr. 4, 2012) (stating that "[a]
majority of courts . . . have specifically held that the
properties of BitTorrent are insufficient to support
joinder"); MCGIP, LLC v. Does 1-149, No. 11-2331,
2011 U.S. Dist. LEXIS 108109, 2011 WL 4352110, *3
(N.D. Cal. Sep. 16, 2011) (misjoinder where plaintiff "has
failed to show that any of the 149 Doe defendants
actually exchanged any piece of the seed file with one
another"); Hard Drive Productions, Inc. v. Does 1-188,
809 F.Supp.2d 1150, 1164 (N.D. Cal. 2011) (finding no
concerted action where plaintiff conceded that defendants
"may not have been physically present in the swarm on
the exact same day and time"); Boy Racer, Inc. v. Does
1-60, No. 11-1738, 2011 U.S. Dist. LEXIS 92994, 2011
WL 3652521, at *4 (N.D. Cal. Aug. 19, 2011) [*10]
(severing defendants where "Plaintiff does not plead facts
showing that any particular defendant illegally shared
plaintiff's work with any other particular defendant") with
Pacific Century Int'l v. Does 1-31, No. 11-9064, 2012
U.S. Dist. LEXIS 82796, 2012 WL 2129003, *2 (N.D. Ill.
June 12, 2012) (allowing joinder where "the anonymous
defendants participated in the same 'swarm'"); Digital
Sin, Inc. v. Does 1-176, 279 F.R.D. 239, 244 (S.D.N.Y.
2012) (declining to sever where "the Doe defendants
were trading the exact same file as part of the same
swarm"); First Time Videos, LLC v. Does 1-76, 276
F.R.D. 254, 257 (N.D. Ill. Aug. 16, 2011) (allowing
joinder); First Time Videos, LLC v. Does 1-500, 276
F.R.D. 241, 252 (N.D. Ill. Aug. 9, 2011) (same); Hard
Drive Prods., Inc. v. Does 1-44, No. 11-2828,2011 U.S.
Dist. LEXIS 156877 at 3 (N.D. Ill. Aug. 9, 2011) (same).

Although the Court recognizes that courts "have
increasingly accepted [defendants' arguments] and
severed the defendants or quashed the subpoenas,"
Pacific Century Int'l, Ltd. v. Does 1-37, 282 F.R.D. 189,
2012 WL 1072312, *3 (N.D. Ill. 2012), joinder is
appropriate in this case because Sunlust [*11] has
alleged sufficient facts to provide a basis for joinder of all
of the defendants.

Specifically, Sunlust alleges in its complaint that the
defendants participated in the swarm simultaneously and
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that it observed the defendants transferring data from the
Video between themselves. Sunlust states that its "agents
observed unlawful reproduction and distribution [of the
Video] occurring among the IP addresses listed" as
defendants. Cmplt. ¶ 4 (emphasis added). The Court takes
this allegation to mean that Sunlust has observed at least
some of the defendants simultaneously sharing the Video
or portions of the Video with one another in the
BitTorrent swarm. Sunlust also alleges, upon information
and belief, 2 that the defendants continue to act in concert
to reproduce and distribute the Video through BitTorrent.
Id. ¶ 1.

2 Courts have continued to accept allegations on
information and belief after Twombly and Iqbal.
See, e.g., Simonian v. Blistex, Inc., No. 10-1201,
2010 U.S. Dist. LEXIS 117058, 2010 WL
4539450, *3 (N.D. Ill. Nov. 3, 2010) ("nothing in
either Twombly or Iqbal suggests that pleading
based upon 'information and belief' is necessarily
deficient"); Arista Records, LLC v. Doe 3, 604
F.3d 110, 120 (2d Cir. 2010) [*12] ("The
Twombly plausibility standard . . . does not
prevent a plaintiff from pleading facts alleged
upon information and belief where the facts are
particularly within the possession and control of
the defendant or where the belief is based on
factual information that makes the inference of
culpability plausible.") (internal quotation and
citations omitted).

The courts that have denied joinder in the BitTorrent
context have generally done so because the plaintiff
failed to allege that the defendants simultaneously
participated in a single swarm or that the defendants
distributed files directly among themselves. But Sunlust's
allegations here, taken as true (as they must be at
present), overcome these objections. A complaint "must
contain sufficient factual matter, accepted as true, to 'state
a claim to relief that is plausible on its face.'" Ashcroft v.
Iqbal, 556 U.S. 662, 678, 129 S. Ct. 1937, 173 L. Ed. 2d
868 (2009). It is plausible, based on these allegations, that
Doe shared copyrighted data with others in the swarm
including some or all of the other defendants.

Sunlust's civil conspiracy claim further supports
joinder. Sunlust alleges that Doe and the other defendants
entered into a conspiracy to unlawfully distribute [*13]
the Video by joining a single BitTorrent swarm, and that
(upon information and belief) Doe and the other

defendants have not withdrawn from the conspiracy
because they continue to act in concert to distribute the
Video. By adequately alleging that the defendants were
(and are) participating in the same swarm simultaneously
and sharing the Video among one another, Sunlust has
satisfactorily alleged that the defendants participated in
the same transaction or series of transactions pursuant to
Rule 20(a)(2)(A).

As to the second requirement for joinder, this lawsuit
appears to involve questions of law and fact common to
all defendants, including whether Sunlust is a proper
copyright holder, whether violations of the Copyright Act
have occurred, and whether entering a BitTorrent swarm
constitutes willful copyright infringement. See Pacific
Century Int'l, 2012 U.S. Dist. LEXIS 82796, 2012 WL
2129003, at *3. Doe argues that the defendants will likely
raise individual defenses that "differ wildly." While this
is undoubtedly true, it does not mean that joinder is
improper pursuant to Fed. R. Civ. P. 20(a)(2)(B). Rule 20
requires only that "any question of law or fact [be]
common to all defendants," not that every question [*14]
of law or fact be common. Id. Accordingly, joinder is
proper here, and the Court denies Doe's motion to sever
for improper joinder.

Discovery of identifying information is necessary for
this case to proceed (as it would be even if the Court
severed Doe and other defendants). See Pacific Century
Int'l v. Does 1-31, 2012 U.S. Dist. LEXIS 82796, 2012
WL 1219003, *3. Accordingly, the Court denies the
motion to quash the subpoena, except to the extent that it
seeks Doe's phone number, and the Court cautions
Sunlust that, as a represented party, Doe should be
contacted only through his attorneys. The Court further
notes that its ruling on joinder is based, at present, on the
allegations of the operative complaint, which must be
taken as true. As facts are developed in this case, the
question of joinder may be revisited if the factual
predicate set forth in the complaint--namely, that the
defendants simultaneously shared data from the
Video--cannot be established.

C. Abusive Litigation Practices

The Court is not insensitive to Doe's claim that
plaintiffs will use mass joinder merely to discover
defendants' identities, and then "use the threat of
disclosure of embarrassing information to achieve quick
settlements." Judges [*15] within this district have
recognized that plaintiffs in these types of cases might
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unfairly threaten to disclose defendants' identities in order
to improperly leverage settlement negotiations. See Hard
Drive Productions v. Does 1-48, No. 11-9062, 2012 U.S.
Dist. LEXIS 82927, 2012 WL 2196038, *6 (N.D. Ill. June
14, 2012) (warning plaintiff to consider Rule 11 before
naming defendant who disputed that he had illegally
downloaded pornographic movie).

The Court will, therefore, exercise its discretionary
power to allow Doe to proceed, at least during the
discovery phase of this suit, under a pseudonym, and
order Sunlust not to reveal his identity in any public
filing or communication absent prior express
authorization by this Court. The Court asked both Doe
and Sunlust to provide supplemental briefing on this
suggested course of action, and the parties do not dispute
that the Court has discretion to take this action. Doe
explicitly states that this is within the Court's discretion,
Doc. 41 at 1, and Sunlust cites to United States v.
Microsoft Corp., 56 F.3d 1448, 1464, 312 U.S. App. D.C.
378 (D.C. Cir. 1995), which states that "it is within the
discretion of the district court to grant [the defendant] the
'rare dispensation' of anonymity [*16] against the world
(but not the plaintiff)." After reviewing the circumstances
of this case, the Court finds that it involves "matters of a
sensitive and highly personal nature," that the harm to the
public interest in allowing Doe to remain anonymous at
this stage of the litigation is small, and that Sunlust will
not be unfairly prejudiced by that course of action.

The parties agree that in "matters of a sensitive and
highly personal nature such as birth control, abortion,
homosexuality or the welfare rights of illegitimate
children or abandoned families," anonymous litigation
may be permitted. Southern Methodist Univ. Ass'n of
Women Law Students v. Wynne & Jaffe, 599 F.2d 707,
712-13 (5th Cir. 1979). A disputed allegation that Doe
illegally downloaded (and presumably viewed) a

pornographic movie fits within this framework. And
because Doe (as a defendant) has not purposely availed
himself of the courts, the public's interest in knowing his
identity is weaker. Finally Sunlust will not be unfairly
prejudiced because it will know Doe's true identity and
can prosecute any claims that have legal merit. The only
consequence to Sunlust that proceeding anonymously
will be diminution of the [*17] threat of publicly
disclosing Doe's identity (thereby embarrassing Doe) as
leverage to force a settlement.

Balancing on one hand the potential embarrassment
to Doe and the possibility that Sunlust could use
inappropriate litigation tactics to "coerce" a settlement,
and on the other hand the public's interest in knowing
Doe's true identity and the risk of prejudice to Sunlust,
the Court finds that allowing Doe to proceed by
pseudonym is, at least at this stage of this suit,
appropriate. The Court may revisit this issue, however, if
the claims survive dispositive motions and appear to be
heading for trial.

* * *

For the reasons stated above, Doe's motion to quash
the subpoena and sever for improper joinder is denied,
except that Sunlust's request for Doe's phone number is
quashed. Doe is granted leave to proceed anonymously in
this case, and Sunlust is ordered not to reveal his name or
identifying information.

Date: August 27, 2012

/s/ John J. Tharp, Jr.

John J. Tharp, Jr.

United States District Judge
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OPINION BY: EDWARD M. CHEN

OPINION

ORDER GRANTING PLAINTIFFS' MOTION
FOR ADMINISTRATIVE RELIEF PURSUANT TO
LOCAL RULE 7-11(a) FOR LEAVE TO TAKE

IMMEDIATE DISCOVERY (Docket No. 5)

Having reviewed the Plaintiffs' brief and
accompanying submissions, and good cause appearing
therefor, the Court orders as follows: Plaintiffs' Motion
for Administrative Relief [*2] Pursuant to Local Rule
7-11(a) for Leave to Take Immediate Discovery is
GRANTED.

I. FACTUAL BACKGROUND

Plaintiffs have sued Doe Defendants for copyright
infringement. Plaintiffs allege that Doe Defendants,
without authorization, used a peer-to-peer online media
distribution system to download Plaintiffs' copyrighted
works, distribute copyrighted works to the public, and/or
make copyrighted works available for distribution to
others. Plaintiffs do not know the names of the
Defendants but have identified each Defendant by a
unique Internet Protocol ("IP") address assigned to that
Defendant on the date and at the time of the Defendant's
infringing activity. Here, the Internet service provider is
Covad Communications Co. ("Covad"). Plaintiffs seek
leave of the Court to serve immediate discovery on
Covad to identify each Defendant. Plaintiffs intend to
serve a Federal Rule of Civil Procedure ("Rule") 45
subpoena on Covad seeking each Defendant's true name,
address, telephone number, e-mail address, and Media
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Access Control ("MAC") addresses.

II. DISCUSSION

This Court considers this motion in light of the
good-cause standard [*3] for expedited discovery, First
Amendment privacy concerns, and the Cable
Communications Policy Act, 47 U.S.C. § 551.

A. Good Cause

Expedited discovery under Rule 45 is appropriate
when good cause for the discovery, in consideration of
the administration of justice, outweighs the prejudice to
the responding party. Semitool, Inc. v. Tokyo Electron
America, Inc., 208 F.R.D. 273, 276 (N.D. Cal. 2002). In
Semitool, plaintiffs alleged patent infringement and
sought expedited discovery to determine if some of its
other patents may have been infringed as well. Id. at 274.
Although the plaintiff would not have been irreparably
harmed had it not received expedited discovery, it
contended the expedited discovery would ultimately
conserve party and court resources and expedite the
litigation. Id. at 276. Further, the defendants conceded
that the requested information was relevant and would
have been produced in the normal course of discovery.
Id. This Court granted the request. Id. at 277.

Here, good cause for expedited discovery outweighs
any prejudice to Doe Defendants, for several reasons.
[*4] First, Plaintiffs have no other way to obtain this
most basic information, which is necessary to advance
the lawsuit by enabling Plaintiffs to effect service of
process. Postponing disclosure of information until the
normal course of discovery is not an option in the instant
case because, without disclosure of Defendants' names
and contact information, the litigation cannot proceed to
that stage. Id. at 276. Second, expedited discovery is
appropriate because ISPs typically retain user activity
logs for only a limited period, ranging from as short as a
few days to a few months, before erasing data. Whitehead
Decl., P 22. If the information is not disclosed before it is
destroyed, Plaintiffs will forever lose their opportunity to
pursue infringement claims against the people associated
with these IP addresses. Third, copyright infringement
claims necessarily involve irreparable harm to Plaintiffs,
as a copyright holder is presumed to suffer irreparable
harm as a matter of law when his right to the exclusive
use of copyrighted material is invaded. Health Ins. Ass'n.
of Am. v. Novelli, 211 F.Supp.2d 23, 28 (D.D.C. 2002).
Therefore, good cause exists here.

[*5] B. First Amendment

A person who uses the Internet to download or
distribute copyrighted music without permission is
engaging in the exercise of speech, but only to a limited
extent, and the First Amendment does not protect the
person's identity from disclosure. Sony Music
Entertainment, Inc. v. Does 1-40, 326 F. Supp. 2d 556,
558 (S.D.N.Y. 2004). In Sony, the court granted the
plaintiffs' ex parte application to serve a subpoena upon a
non-party cable service to obtain the identities of Doe
defendants suspected of downloading or distributing
copyrighted sound recordings without permission. Id. at
558-59. The cable company sent notice to all affected
subscribers. Id. at 560. An attorney representing one of
the Doe defendants sent a letter that the court construed
as a motion to quash the subpoena based on, among other
grounds, the First Amendment. Id. at 560-61.

As a preliminary matter, the court noted that the
Supreme Court has held that the First Amendment does
not protect copyright infringement. Id. at 563 (citing
Harper & Row Publishers, Inc. v. Nation Enters, 471
U.S. 539, 555-56, 105 S. Ct. 2218, 85 L. Ed. 2d 588
(1985)). [*6] Proceeding to the merits of the First
Amendment challenge, the court reasoned that an
individual who downloads or distributes sound
recordings is not seeking to convey a thought or idea but
rather to obtain music for free. Id. at 564. Such an
individual, however, may be making a statement by
downloading or distributing sound recordings, as in
expressing himself or herself through the music selected
and made available to others. Id. at 564. Therefore,
downloading and distributing sound recordings qualifies
as speech, but only to a limited extent. Id. Next, the court
applied five factors in determining whether the First
Amendment protected the defendants' identities from
disclosure. Id. Those factors were: (1) a concrete showing
of a prima facie claim of actionable harm; (2) the
specificity of the discovery request; (3) the absence of
alternative means to obtain the subpoenaed information;
(4) a central need for the subpoenaed information to
advance the claim; and (5) the Doe defendants'
expectation of privacy. Id. at 565-65.

The court applied the factors as follows: (1) plaintiffs
had made a prima facie showing of copyright [*7]
infringement, whose two elements are ownership of a
valid patent and copying the original work without
permission; (2) the discovery request was "sufficiently
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specific" to establish a reasonable likelihood that it would
lead to identifying information that would make possible
service upon the defendants; (3) the plaintiffs lacked
other means to obtain the subpoenaed information, as a
search of a publicly available database of IP addresses
was insufficient; (4) ascertaining the identities of the
defendants was critical to plaintiffs' ability to pursue the
litigation, for without the information plaintiffs would be
unable to serve process; and (5) defendants had little
expectation of privacy because the cable company's terms
of service stated that the company had the right to
disclose any information as necessary "to satisfy any law,
regulation, or other governmental request," not to
mention that the defendants diminished any expectation
of privacy they may have had by opening their computers
to others through peer-to-peer file sharing. Id. at 565-67.
The court concluded that all five factors weighed in the
plaintiffs' favor and that, therefore, the First Amendment
did [*8] not protect the disclosure of the defendants'
identities. Id. at 567.

Similarly here, although Doe Defendants are
engaged in First Amendment speech to a limited extent,
the five factors weigh in favor of compelling disclosure
of identifying information. (1) Plaintiffs have made a
prima facie showing of copyright infringement.
Whitehead Decl., P 22., Exh. 1. (2) Because the
discovery request seeks only the names and contact
information of the people associated with certain IP
addresses at certain times, it is "sufficiently specific" to
establish a reasonable likelihood that it would lead to
identifying information that would make possible service
upon the defendants, without revealing more than is
necessary. (3) Plaintiffs lack other means to obtain the
subpoenaed information, as a search of a publicly
available database of IP addresses revealed only the
company that administered the relevant IP addresses. (4)
Ascertaining the identities of the defendants is critical to
Plaintiffs' ability to pursue the litigation, for without the
information Plaintiffs would be unable to serve process.
(5) Although their user agreements with Covad are not in
the record, Defendants [*9] had little expectation of
privacy because they opened their computers to others
through peer-to-peer file sharing. Therefore, the First
Amendment does not protect against disclosure of
Defendants' names and contact information.

C. Cable Communications Policy Act

The Cable Communications Policy Act ("the Act")

generally protects against the disclosure of cable service
subscribers' personally identifiable information. 47
U.S.C. § 551(c). The names and addresses of such
subscribers may be disclosed, however, if the cable
operator has provided the subscriber the opportunity to
prohibit or limit such disclosure and the disclosure does
not reveal the "(I) extent of any viewing or other use by
the subscriber of a cable service or other service provided
by the cable operator, or (II) the nature of any transaction
made by the subscriber over the cable system of the cable
operator . . . "§ 551(c)(2)(C). In invoking the Act,
Plaintiffs have questioned whether it even applies to
cable Internet providers.

The Court finds it unnecessary to decide this
question. Regardless of whether the Act applies, Covad is
ordered to give its subscribers a copy of the subpoena,
[*10] before releasing any personally identifiable
information, within five (5) days of its receipt of the
subpoena. If this Act does apply, then this notice is
required by section 551(c)(2)(C)(i). Even if the Act does
not apply, the Court finds that notice is required in the
interest of fairness and pursuant to Rule 45(c)(3)(A)(iii)
and (iv), which provide that a subpoena may be quashed
or modified if it requires disclosure of privileged or
"other protected matter," or if it subjects a person to
undue burden. Given the privacy and potential First
Amendment interests that inhere in the records sought,
this Court has the authority under the Federal Rules to
condition the subpoena on consumer notice and an
opportunity to be heard.

III. CONCLUSION

Because there is good cause for the disclosure of Doe
Defendants' names and contact information, and because
the First Amendment does not prohibit such disclosure,
Plaintiffs' Motion for Administrative Relief Pursuant to
Local Rule 7-11(a) for Leave to Take Immediate
Discovery is GRANTED. Plaintiffs are hereby ordered to
serve a Rule 45 subpoena upon Covad. Covad, in turn,
shall serve a copy of the subpoena and a copy of this
order [*11] upon its relevant subscribers within five (5)
days of Covad's receipt of the subpoena. The subscribers
shall then have 15 days from the date of service upon
them to file any objections with this Court. If that 15-day
period elapses without any subscriber filing an objection
or a motion to quash, Covad shall have ten (10) days after
said lapse to produce each subscriber's name, address,
telephone number, e-mail address, and Media Access
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Control ("MAC") addresses to Plaintiffs pursuant to the
subpoena.

This order disposes of Docket No. 5.

IT IS SO ORDERED.

Dated: March 6, 2006

EDWARD M. CHEN

United States Magistrate Judge
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Voltage Pictures, LLC v. Doe

Case No. CV413-037

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF
GEORGIA, SAVANNAH DIVISION

2013 U.S. Dist. LEXIS 47520

April 1, 2013, Decided
April 1, 2013, Filed

COUNSEL: [*1] For Voltage Pictures, LLC, Plaintiff:
Nathan C. Belzer, LEAD ATTORNEY, Belzer, PC,
Savannah, GA.

JUDGES: G.R. Smith, UNITED STATES
MAGISTRATE JUDGE.

OPINION BY: G.R. Smith

OPINION

ORDER

This copyright infringement case is "one of hundreds
if not thousands of lawsuits involving the use of
BitTorrent technology which have been filed throughout
the nation." Malibu Media, LLC v. Doe, F. Supp. 2d ,
2013 U.S. Dist. LEXIS 19404, 2013 WL 525352 at * 1
(M.D. Fla. Feb. 13, 2013). Voltage Pictures, LLC,
successor to Maxcon Productions, Inc., docs. 1 & 6, 1

seeks injunctive relief plus damages against the
defendants, unidentified infringers of Voltage's film,
Maximum Conviction. Doc. 1 at 16. Sued as "Does,"
Voltage alleges that they are using a process known as
"BitTorrent downloading" to violate its copyright. Id. It
moves for expedited discovery to learn the Does' names
while keeping them joined in this lawsuit. 2 Doc. 4.

1 The Court granted Voltage's motion to
substitute itself as the plaintiff, doc. 6, so the
caption has been amended accordingly. All
subsequent filings shall conform.
2 Under Fed. R. Civ. P. 20, a plaintiff may join
claims against defendants if the claims arise out of
the same transaction, occurrence, or series of
transactions or [*2] occurrences, and if any

question of law or fact common to all these
persons will arise in the action. Fed. R. Civ. P.
20(a)(1)(A)-(B). Fed. R. Civ. P. 21, in turn,
permits a court -- on motion or on its own -- to
"add or drop a party" and "also sever any claim
against a party." Fed. R. Civ. P. 21.

"[C]ourts maintain broad discretion
concerning whether to permit joinder and may
sever defendants based on an evaluation of
whether joinder would comport with the
principles of fundamental fairness, prejudice
either side, or confuse and complicate the issues
for the parties involved." John Wiley & Sons, Inc.
v. John Doe Nos. 1-22, 2013 U.S. Dist. LEXIS
36359, 2013 WL 1091315 at * 1 (S.D.N.Y. Mar.
15, 2013) (quotes and cite omitted).

I. BACKGROUND

BitTorrent is a modern file sharing
method used for distributing data via the
Internet. Unlike traditional file transfer
protocols which involve a central server
and the transfer of whole files between
users, the BitTorrent protocol is a
decentralized method of distributing data.
The BitTorrent protocol breaks an
individual file into small pieces that
individual users then distribute among
themselves. This allows for faster file
transfers than traditional file-sharing
programs that [*3] require users to
transfer whole files from a central server
among themselves.
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Bubble Gum Productions, LLC v. Does 1-80, 2012
U.S. Dist. LEXIS 100203, 2012 WL 2953309 at * 1
(S.D.Fla. Jul. 19, 2012); see also Columbia Pictures
Industries, Inc. v. Fung, F.3d , 2013 U.S. App. LEXIS
5597, 2013 WL 117415 at * 1-6 (9th Cir. Mar. 21, 2013)
(extended technical explanation of BitTorrent); Patrick
Collins, Inc. v. Does 1-30, 2013 U.S. Dist. LEXIS 39187,
2013 WL 1157840 at * 1 (E.D. Pa. Mar. 21, 2013). As is
alleged here, doc. 1, the Bubble Gum Doe defendants
were members of a BitTorrent "swarm":

The BitTorrent protocol operates as
follows. The process begins with one user,
the "seed" who makes the file available.
Liberty Media Holdings v. Bittorrent
Swarm et al., 277 F.R.D. 672, 674
(S.D.Fla. 2011). The seed then creates a
"torrent" file using the BitTorrent protocol
that contains a roadmap to the IP
addresses of other users who are sharing
the file. Id. Other users, or "peers," then
download the torrent file, which allows
them to download from other peers who
possess pieces of the file. Id. All of these
peers are part of the same "swarm"
because they are downloading pieces of
the same file. Liberty Media Holdings v.
Swarm Sharing Hash File, 821 F.Supp.2d
444, 448 (D.Mass. 2011). [*4] After
downloading a piece of the file, each user
automatically becomes a source for this
piece. The various members of the swarm
continue to exchange pieces with one
another. Id. A swarm can exist for well
over a year depending on the popularity of
the file being exchanged. Finally, "once a
peer has accumulated enough individual
pieces of the file, the software allows the
peer to reassemble the aggregate file."
Liberty Media Holdings, 277 F.R.D. at
674. It is this exchanging of pieces of the
file that are subsequently aggregated into
the whole file that facilitates faster file
sharing than if each user was required to
share the entire file with other users.

Id. (cite omitted).

Copyright holders can, through geolocation software,
discover each swarmer's Internet Protocol (IP) address

(the numerical label assigned to a computer to enable it to
connect to the internet) but not the "alleged infringers'
identifying information such as their names, street
addresses, telephone numbers or email addresses." Id.
The software used "only identifie[s] the alleged infringers
by their IP addresses." Id. Hence, the copyright holder
sues the swarmers 3 as "John Does" and seeks early
discovery from the [*5] court 4 (i.e., prior to an Answer
and Fed. R. Civ. P. 26(f) conference) so it can subpoena
their identifying information from Internet Service
Providers (ISP's). 5 Id. Alleging a prima facie case, doc.
1; see also doc. 1-2 (copy of its copyright registration),
contending that a swarm as described above operated
here, doc. 4-1 at 9-13, and invoking Fed. R. Civ. P. 45,
that is what Voltage seeks here. Doc. 4; see also doc. 4-1
at 6-7.

3 The Bubble Gum plaintiff alleged that the
defendants, without the plaintiff's authorization,
intentionally downloaded a torrent file particular
to the plaintiff's film, then "purposefully loaded
the torrent file into the BitTorrent Protocol,
entered a BitTorrent swarm particular to
[p]laintiff's [film], and reproduced and distributed
the [film] to numerous other peers in the swarm."
Bubble Gum, 2012 U.S. Dist. LEXIS 100203,
2012 WL 2953309 at * 2. That, in essence, is what
is alleged here. Doc. 1.
4 See Vision Films, Inc. v. John Does 1-24, 2013
U.S. Dist. LEXIS 38440, 2013 WL 1163988 at *
2-3 (D. Del. Mar. 20, 2013) (analyzing early
discovery, "good cause" and "reasonableness"
standards, then granting early discovery in nearly
identical lawsuit).
5 An ISP provides access to the internet to its
subscribers -- the person [*6] who has an
agreement with the ISP to use Internet service.

II. ANALYSIS

Lawsuits like this involve "technology [that] has
outpaced the ability of the courts to deal with it." Bait
Productions Pty Ltd. v. Does 1-73, 2013 U.S. Dist. LEXIS
16056, 2013 WL 450638 at * 1 (M.D. Fla. Feb. 6, 2013).
In many similar cases litigation immediately arises over
the Rule 20 joinder. That seems quite likely to occur here,
where Voltage seeks to identify and hale before this
Court 31 defendants. The risk that some of them will be
improperly joined and be abused 6 is substantial enough
to portend a case that can (from improper joinder)
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quickly disintegrate:

Because it is common today for people
to use routers to share one internet
connection between multiple computers,
the subscriber associated with the IP
address may not necessarily be the alleged
infringer and instead could be the
subscriber, a member of his or her family,
an employee, invitee, neighbor or
interloper. Therefore, the assumption that
the person who pays for Internet access at
a given location is the same individual
who allegedly downloaded a single
sexually explicit film is tenuous, and one
that has grown more so over time. Further,
in the Complaint, Plaintiff concedes [*7]
that IP addresses can change frequently
due to their dynamic nature. As a result,
the risk of "false positives" is high and can
result in defendants maintaining a variety
of "it wasn't me defenses." Thus, joinder
would lead to cumbersome motion
practice and, ultimately, mini-trials
involving different testimony and
evidence.

Bubble Gum, 2012 U.S. Dist. LEXIS 100203, 2012 WL
2953309 at * 4 (quote and cites omitted).

6 See Raw Films, Ltd. v. Does 1-32, 2011 U.S.
Dist. LEXIS 114996, 2011 WL 6182025 at * 3
(E.D. Va. 2011) (sua sponte initiating Fed. R. Civ.
P. 11 sanctions against plaintiff's counsel: "This
course of conduct indicates that the plaintiffs have
used the offices of the Court as an inexpensive
means to gain the Doe defendants' personal
information and coerce payment from them. The
plaintiffs seemingly have no interest in actually
litigating the cases, but rather simply have used
the Court and its subpoena powers to obtain
sufficient information to shake down the John
Does. Whenever the suggestion of a ruling on the
merits of the claims appears on the horizon, the
plaintiffs drop the John Doe threatening to litigate
the matter in order to avoid the actual cost of
litigation and an actual decision on the merits."),
cited in Mick Haig Prods. E.K. v. Stone, 687 F.3d
649, 652 n. 2 (5th Cir. July 12, 2012); [*8] see
also Vision Films, 2013 U.S. Dist. LEXIS 38440,

2013 WL 1163988 at * 5 ("With respect to misuse
of information, some courts have noted that
plaintiffs appear simply to be using the federal
courts as an avenue to collect money.") (quotes
and cite omitted).

In Bubble Gum, "[t]he Court granted [the copyright
plaintiff's similar discovery] request, subject to a
protective order, and subpoenas were served on the
ISPs." 2012 U.S. Dist. LEXIS 100203, 2012 WL 2953309
at * 2 (emphasis added). That court did not say what the
protective order encompassed, but the ISPs informed the
Bubble Gum "Doe" defendants. Id. Evidently remaining
anonymous and identifiable only by their IP addresses
(that, then, must have been the protective order's reach),
the Bubble Gum defendants then sought to sever/dismiss
the claims against them for misjoinder and to quash the
subpoenas served on their ISPs. 2012 U.S. Dist. LEXIS
100203, 2012 WL 2953309 at * 1. That court granted
severance to all but one defendant -- effectively ending
99% of that case at its starting gate. It did not quash the
subpoenas because they had been issued from another
court and thus it lacked authority to quash them. Id.

It did note, however, that "[c]ourts are in conflict
over whether downloading and sharing a file using
BitTorrent [*9] protocol constitutes the same transaction,
occurrence, or series of transactions or occurrences.
Some courts have found joinder proper. Other courts,
however, have found misjoinder and severed all
defendants except Doe One." Bubble Gum, 2012 U.S.
Dist. LEXIS 100203, 2012 WL 2953309 at * 3 (footnote
omitted); see also Collins, 2013 U.S. Dist. LEXIS 39187,
2013 WL 1157840 at * 1 ("courts are divided as to
whether allegations that John Doe defendants each copied
a piece of the same copyrighted work via BitTorrent are
sufficient to bring the claims within the ambit of Rule
20(a) where, as here, the defendants' acts of infringement
are alleged to have occurred not close in time but over the
course of weeks or months."). 7

7 Other courts have cited filing fee losses to the
public, plus the fees' modest deterrent effect
against mass-defendant clustering. See, e.g.,
Zambezia Film (Pty) Ltd. v. Does 1-33, 2013 U.S.
Dist. LEXIS 39218, 2013 WL 1181587 at * 1
(N.D. Ill. Mar. 20, 2013) (citing its misjoinder
ruling in prior case involving the "inappropriate
packaging of defendants, an approach that sought
to proceed through payment of a single $350

Page 3
2013 U.S. Dist. LEXIS 47520, *6

Case: 1:13-cv-00792 Document #: 48-1 Filed: 06/27/13 Page 136 of 141 PageID #:810



filing fee, while separate suits against the 300
claimed infringers for their discrete infringements
would have escalated that cost to $105,000.");
[*10] Third Degree Films, Inc. v. John Does 1-72,
2013 U.S. Dist. LEXIS 44131, 2013 WL 1164024
at * 8 (E.D. Mich. Mar. 18, 2013); John Wiley &
Sons, Inc. v. John Doe Nos. 1-22, 2013 U.S. Dist.
LEXIS 36359, 2013 WL 1091315, *3 (S.D.N.Y.
Mar. 15, 2013).

Myriad factual distinctions exist, as noted above, but
the fact that misjoinder has been repeatedly found and
that it enables litigation abuse informs this Court's
decision whether to authorize the requested subpoenas. In
that regard, Rule 45(c)(1) instructs plaintiffs like Voltage
to "avoid imposing undue burden or expense on a person
subject to the subpoena." Rule 45(c)(1). And the rules
further require that all parties proceed in a cost-efficient
manner. Fed. R. Civ. P. 1.

More importantly, the latest BitTorrent cases have
shined additional light on the potential for "shake-down"
abuse of innocent "John Does" who cannot realistically
be expected to meet the temporality requirement. They
remind that a subscriber who merely receives notice of a
subpoena from his ISP can be intimidated into paying a
"nuisance-avoidance" settlements. That reality obligates
this Court to tread cautiously here. 8

8 As the Collins court said, in granting severance
relief to "Doe" defendants there:

Finally, the Court shares [*11]
the concern expressed by
numerous other courts confronting
similar BitTorrent lawsuits that
permitting joinder increases the
potential for coercive settlements
with innocent defendants seeking
to avoid the embarrassment of
having their names publicly
associated with allegations of
illegally downloading
pornography. See, e.g., Next Phase
Distribution, Inc. v. Does 1-27,
284 F.R.D. 165, 170
(S.D.N.Y.2012) (declining to
"facilitate such coercive
settlements by casting such an
unnecessarily wide net").

Collins, 2013 U.S. Dist. LEXIS 39187, 2013 WL
1157840 at * 3; accord Vision Films, 2013 U.S.
Dist. LEXIS 38440, 2013 WL 1163988 at * 5.

Voltage, evidently aware of this, assures the Court
that when it subpoenas the ISPs they "will be able to
notify their subscribers that this information is being
sought, and, if so notified, each [d]efendant will have the
opportunity to raise any objections before this Court.
Thus, to the extent that any [d]efendant wishes to object,
he or she will be able to do so." Doc. 4-1 at 7. Of course,
that does not prevent Voltage from naming those parties
in this case. And it costs money to hire counsel, so it is
easy to extract nuisance-level settlements from
demand-lettered defendants without ever naming them,
and without [*12] any of them ever appearing here to
defend against unjust joinder or worse.

Moreover, the temporality factor here falls within the
same general range of cases where judges have granted
severance relief. Quoting from "The Case Against
Combating BitTorrent Piracy Through Mass John Doe
Copyright Infringement Lawsuits," 111 Mich. L. Rev.
283, 292-93 (Nov 2012), the Zambezia Film court warned
that

When considering whether John Does
have been properly joined, judges should
require plaintiffs to plead facts sufficient
to show that the defendants were not only
part of the same swarm, but that they were
part of the same swarm at the same time
as one another. If plaintiffs fail to satisfy
this standard, expedited discovery should
be denied and the improperly joined
defendants should be severed from the
action. Generally, this means that a
plaintiff would be unable to join every
member of a swarm that exists for a
protracted period of time. Rather, the
plaintiff would have to show that all the
defendants downloaded the copyrighted
work over a short enough period of time to
support a probable inference that all the
defendants were present in the swarm at
the same time. Such a time period would
usually [*13] span hours rather than days
or months.
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Zambezia Film, 2013 U.S. Dist. LEXIS 39218, 2013 WL
1181587 at * 2. In that case the court directed plaintiff's
counsel "to identify those Doe defendants who could
properly be joined under Rule 20(a)(2) in the terms
specified in the above-quoted excerpt. This Court will
then proceed to dismiss without prejudice all Doe
defendants who are not properly subject to such joinder,
and the actions will proceed solely against the
nondismissed Does." Id.; see also John Wiley & Sons,
2013 U.S. Dist. LEXIS 36359, 2013 WL 1091315 at * 4
("In the cases at bar, Wiley alleges that each of the
various defendants engaged in infringing conduct on only
one of several days at issue. The differing dates and times
of each Defendant's alleged sharing do not allow for an
inference that the Defendants were acting in concert
because they did not all share the infringed works with
one another.") (quotes and cite omitted).

Here the attachment to Voltage's complaint shows
that the 31 Does are alleged to have "swarmed" from
October 22, 2012 through January 10, 2013. Doc. 1-1.
Using a tracking agent, Crystal Bay Corporation (CBC),
doc. 4-1 at 10, Voltage says it tracked down each Doe at
the time and date the film's file was distributed [*14] by
the user, plus the IP address assigned to each user at the
time of the infringement, the video files metadata (in
some cases) showing its title and file size). Id. at 14. CBC
then created evidence logs for each "Doe" user. CBC
determined that each Doe used the ISP's listed in doc.
1-1, together with other ISPs, to gain access to the
internet and swarm-distribute Voltage's film. Id. at 15. It
cites various assurance measures that it followed to
assure accuracy. Id. at 14-16.

Voltage's own exhibit shows that it would join the
instant defendants together because they swarmed over
some four months. The Court finds persuasive the
Zambezia Film court's tighter "Contemporaneous Swarm
Requirement," as explained in the above-cited law review
Note, 111 Mich. L. Rev. at 293. The Note beckons one to

imagine a swarm developed around a
file seeded by A. On Day 1, B, C, and D
enter that swarm with A and help each
other acquire the file by exchanging pieces
of the file with one another. Their
exchange can fairly be called the same
"series of transactions" for purposes of
Rule 20. Now, after the exchange, assume
all four stay plugged into the swarm

through Day 2, uploading pieces of the file
to any [*15] other users who enter into
the swarm. On Day 3, B, C, and D
disconnect. The next day E, F, and G enter
the swarm with A. Since the swarm
develops around the file, E, F, and G are
part of the same swarm that A, B, and C
were in. However, now the file exchange
is occurring between A, E, F, and G. By
contrast, B, C, and D have no involvement
with the second exchange because they
left the swarm. Given that B, C, and D
were not and could not be sources for E, F,
and G, the former group's acquisition of
the file was a wholly separate series of
transactions from the latter's. Instead, the
only link between the parties is that they
"used the same peer-to-peer network to
copy and reproduce [[a plaintiff's]
video[]," which has time and again been
ruled insufficient to meet the requirements
for joinder. So long as the plaintiffs cannot
allege more, they fail to prove that the
defendants engaged in closely related
transactions.

Id. at 295 (footnotes omitted); see also John Wiley &
Sons, 2013 U.S. Dist. LEXIS 36359, 2013 WL 1091315 at
* 4 (collecting temporality cases).

Within 14 days of the date this Order is served,
Voltage shall further brief the Court on whether the
joinder (hence, early discovery based on it) should not
[*16] be denied based on that temporality standard:

It is thus fair to require the plaintiff to
bear the burden of demonstrating not just a
possibility but a high probability that the
defendants were engaged in the same
transaction or occurrence.

This requirement is not manifestly
unreasonable and some complaints already
allege such detailed facts. For example,
the complaint in Liberty Media Holdings,
LLC v. Does 1-62 [2012 U.S. Dist. LEXIS
24232, 2012 WL 628309 (S.D. Cal. Feb.
24, 2012)] listed, for each of the sixty-two
defendants, the time and date that the
alleged infringing activity occurred.
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According to that complaint, all of the
alleged infringing activity occurred over a
period of seven hours. Since members of a
BitTorrent swarm will usually remain in a
swarm for some time after they have
completely downloaded the file, this
persuasively demonstrates that all
sixty-two John Does were physically
present in that swarm at the same time,
and thus that Doe 1 was a potential source
for Does 2 through 62.

Id. at 297-98 (footnotes omitted).

The Court is mindful of Voltage's contention that ISP
data is routinely purged by ISP's. Doc. 4-1 at 18. But it
cannot overlook the sheer number of lawsuits, and the
potential for abuse [*17] that they pack, flooding the
federal courts. 9 And "a defendant who nevertheless
decides to forge ahead in court will encounter additional
hurdles, namely the 'significant case manageability' and
logistical issues that mass joinder creates." 111 MICH. L.
REV. at 305; see also id. at 306 ("John Doe 1 could be an
innocent parent whose internet access was abused by her
minor child, while John Doe 2 might share a computer
with a roommate who infringed Plaintiffs' works. John

Does 3 through 203 could be thieves, just as Plaintiffs
believe, inexcusably pilfering Plaintiffs' property and
depriving them, and their artists, of the royalties they are
rightly owed."). It is difficult to imagine scores of
defendants attending each deposition in this case, for
example. Additional briefing is thus warranted here. 10

9 See 111 MICH. L. REV. at 304 ("[S]ince an
innocent John Doe is just as likely to pay up as a
guilty one, the lawyers do not need to take much
care in ensuring that the John Doe actually was
engaged in infringing activity.") (quotes and cite
omitted); see also id. ("strategy has been
described as shoot first, and identify . . . targets
later") (quotes and cite omitted).
10 Of course, nothing [*18] prevents Voltage
from suing infringing defendants individually.

SO ORDERED, this 1st day of April, 2013.

/s/ G.R. Smith

UNITED STATES MAGISTRATE JUDGE

SOUTHERN DISTRICT OF GEORGIA
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Zambezia Film (Pty) Ltd. v. Does

No. 13 C 1323,No. 13 C 1741

UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF
ILLINOIS, EASTERN DIVISION

2013 U.S. Dist. LEXIS 39218

March 20, 2013, Decided
March 20, 2013, Filed

COUNSEL: [*1] For Zambezia Film Pty Ltd., A South
African Corporation (1:13-cv-01323), Plaintiff: Matthew
Lee Stone, LEAD ATTORNEY, Schneider & Stone,
Skokie, IL.

For Zambezia Film Pty Ltd., A South African
Corporation (1:13-cv-01741), Plaintiff: Matthew Lee
Stone, LEAD ATTORNEY, Schneider & Stone, Skokie,
IL.

JUDGES: Milton I. Shadur, Senior United States District
Judge.

OPINION BY: Milton I. Shadur

OPINION

MEMORANDUM OPINION AND ORDER

Against odds of more than 25 to 1 in a court with
that many judicial civil calendars (including those of
senior judges, calculated in terms of their usually
fractional--but occasionally full-voluntarily undertaken
calendars), the computerized random assignment system
in this District Court has separately assigned to this
Court's calendar both of the captioned lawsuits by
Zambezia Film (Pty) Ltd. ("Zambezia")--lawsuits that
had been filed more than two weeks apart. Because
Zambezia's counsel had not by then complied with this
District Court's LR 5.2(f), this Court issued a
memorandum order in each case as soon as it learned of
the assignments, requiring counsel to comply with that
LR.

Paper copies of both Complaints have just been
delivered to this Court's chambers, and they are almost

word-for-word [*2] identical--they are stamped from the
same cookie-cutter mold, with these being the only
differences:

1. As indicated in the caption here, the
unidentified "Doe" defendants number 33
in the lower-numbered action and number
60 in the later-filed case.

2. Complaint ¶9 refers to different
defendants (John Doe 5 in the first case,
John Doe 12 in the second) and to
differently numbered so-called "Swarm
Sharing Hash Files."

3. Each Complaint has a separate Ex.
A that provides identification information
as to the respective Doe defendants.

Indeed, even the allegedly infringed copyright is identical
in the two cases.

These are far from the first actions brought before
this Court and its colleagues in which the BitTorrent
protocol and the concept of a "swarm" have been utilized
to charge multiple claimed infringers of copyrights. For
example, this Court's initial exposure to such actions
came in late 2010 and early 2011 in CP Productions, Inc.
v. Does 1-300, No. 10 C 6255. In that case it held that
what the plaintiff there had impermissibly done was to
distort the joinder provisions of Fed. R. Civ. P. ("Rule")
20 through its inappropriate packaging of defendants, an
approach that sought to proceed [*3] through payment of
a single $350 filing fee, while separate suits against the
300 claimed infringers for their discrete infringements
would have escalated that cost to $105,000.
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That flawed approach on the plaintiff's part was not
present in another case assigned to this Court's calendar
late in 2012 (Malibu Media LLC v. John Does 1-25, No.
12 C 7578), the handling of which points the way toward
dealing with Zambezia's cases now before this Court. As
sheer chance would have it, one of this Court's current
law clerks (a recent graduate of Michigan Law School)
had been the rewrite editor for a then forthcoming student
note to be published in the Michigan Law Review that
dealt with the precise issue posed by the Bit-Torrent
situation and its accompanying swarm syndrome. That
enabled this Court to obtain a copy of the galley proofs of
that student note, "The Case Against Combating
BitTorrent Piracy Through Mass John Doe Copyright
Infringement Lawsuits" (since published at 111 Mich. L.
Rev. 283 (2012)).

Here is the excerpt from pages 292-93 of Volume
111 (footnotes omitted and emphasis in original) that this
Court found compelling in the Malibu Media [*4] case
and finds equally applicable here:

When considering whether John Does
have been properly joined, judges should
require plaintiffs to plead facts sufficient
to show that the defendants were not only
part of the same swarm, but that they were
part of the same swarm at the same time as
one another. If plaintiffs fail to satisfy this
standard, expedited discovery should be
denied and the improperly joined
defendants should be severed from the
action. Generally, this means that a

plaintiff would be unable to join every
member of a swarm that exists for a
protracted period of time. Rather, the
plaintiff would have to show that all the
defendants downloaded the copyrighted
work over a short enough period of time to
support a probable inference that all the
defendants were present in the swarm at
the same time. Such a time period would
usually span hours rather than days or
months.

On that basis Zambezia has cast its net in each case far
too widely.

Accordingly Zambezia's counsel is ordered to
identify those Doe defendants who could properly be
joined under Rule 20(a)(2) in the terms specified in the
above-quoted excerpt. This Court will then proceed to
dismiss without prejudice all Doe [*5] defendants who
are not properly subject to such joinder, and the actions
will proceed solely against the nondismissed Does.
Meanwhile an initial scheduling order is being issued
contemporaneously in each of the two cases, establishing
a status hearing date.

/s/ Milton I. Shadur

Milton I. Shadur

Senior United States District Judge

Date: March 20, 2013
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