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� i

SUMMARY OF THE CASE 

 Summary. After Plaintiff, Killer Joe Nevada, LLC (“Killer Joe”), 

voluntarily dismissed its copyright infringement claim with prejudice, 

Defendant, Leigh Leaverton (“Leaverton”), moved to recover her 

attorney’s fees. The request for fees was denied.  

 Factors considered by the district court in denying the fee request 

included: 1) a finding that Killer Joe’s claim was not frivolous or 

unreasonable; 2) that Killer Joe, after further investigating the matter, 

promptly dismissed its claim; and 3) that Leaverton’s claim for fees was 

primarily based on innuendo and speculation. After weighing the 

relevant factors, the district court exercised its equitable discretion and 

refused to award attorney’s fees in the matter.    

 Oral argument. Because the decision below clearly and correctly 

resolved the issues presented in this case, oral argument is 

unnecessary. 
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CORPORATE DISCLOSURE STATEMENT 

Killer Joe Nevada, LLC has neither a parent corporation nor a 

publicly held corporation that owns more than 10% of its stock.   
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STATEMENT OF ISSUES 

1) Whether the district court properly exercised its discretion in 

denying Leaverton’s motion for attorney’s fees under the Copyright 

Act, 17 U.S.C. § 505, when it properly undertook a thorough Fogerty 

analysis. (Fogerty v. Fantasy, Inc., 510 U.S. 517, 534, 114 S. Ct. 1023, 

127 L. Ed. 2d 455 n.19 (1994); Action Tapes, Inc. v. Mattson, 462 F.3d 

1010, 1014 (8th Cir. 2006)). 

2) Whether the district court properly exercised its discretion in 

denying Leaverton’s motion for attorney’s fees under the Copyright 

Act, 17 U.S.C. § 505, when it properly found that pursuing John Doe 

copyright infringement suits based on IP addresses is reasonable. 

(Recording Indus. Ass'n v. Charter., Inc. (In re Charter Communs., 

Inc.), 393 F.3d 771, 773 (8th Cir. 2005); Digital Millennium 

Copyright Act, 17 U.S.C. § 512). 

3) Whether the district court properly complied with Fed. R. Civ. P. 

54(d)(2)(C) by entertaining Leaverton’s submission in support of her 

fee request. (Miller v. Dugan, 764 F.3d 826, 830 (8th Cir. 2014)). 
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STATEMENT OF THE CASE 

 The underlying case involved Killer Joe’s efforts to police its 

valuable copyright in its movie Killer Joe starring Matthew 

McConaughey from massive online infringement. (A2). As noted by this 

Court nearly a decade ago, digital piracy is not limited to just movies, 

but extends to software, music and other digital formats. Recording 

Indus. Ass'n v. Charter Communs., Inc. (In re Charter Communs., Inc.), 

393 F.3d 771, 773 (8th Cir. 2005)(“Approximately 90% of the content on 

P2P systems is copyrighted movies, software, images, and music 

disseminated without authorization. It is estimated more than 2.6 

billion allegedly infringing music files are downloaded monthly.”).  

 Over the ensuing decade, things have not improved. Online piracy 

now deprives copyright owners of billions annually. For example, in 

2013, the commercial value of pirated software in the United States was 

in excess of $9.7 billion. See Business Software Alliance, The 

Compliance Gap: Global Software Survey (June 2014).1   

������������������������������������������������������������
1http://globalstudy.bsa.org/2013/downloads/studies/2013GlobalSurvey_S
tudy_en.pdf.�
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 Widespread piracy is enabled, in large measure, by the anonymity 

the Internet affords infringers. The ability to obtain something for free, 

without anyone knowing about it, is simply too alluring.  

 As this Court has recognized, the first step in unmasking an 

online pirate is to identify the Internet Protocol (“IP”) address 

associated with the downloading. The IP address may then be used to 

obtain identifying information as to the owner of the IP address in order 

to pursue the claim against the infringer. Id. at 775 n.4. Copyright 

holders such as Killer Joe, and corporations such as Microsoft, are not 

the only ones that use this technique; it is also used by law enforcement 

to prosecute online purveyors and downloaders of child pornography.2 

 The actions Killer Joe took in this matter are no different. Killer 

Joe obtained a subpoena that identified Leaverton as the owner of the 

IP address linked to the downloading. (A2-4). Once identified, Killer Joe 

sent correspondence to Leaverton in an attempt to resolve the matter. 

This was met with silence. (A6).  

 Only after being served with the Complaint, did Leaverton 

respond by filing an Answer and a Declaratory Judgment Counterclaim. 

������������������������������������������������������������
2�See, e.g., United States v. Thomas, 2013 U.S. Dist. LEXIS 159914 (D. 
Vt. Nov. 8, 2013).�
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(Id.). Upon further investigation by Killer Joe, and based upon 

discussions with Leaverton’s counsel, the matter was dismissed with 

prejudice before the action had significantly progressed. (A12-13). 

 Not content with securing a prompt dismissal, Leaverton then 

initiated the instant campaign of demanding attorney’s fees primarily 

based upon a claim that Killer Joe had acted improperly by failing to 

identify the individual that actually downloaded the movie using 

Leaverton’s Internet connection. (Id.). Yet, both Leaverton and her 

counsel frustrated this investigation.  

 Both Leaverton and her counsel decided not to discuss the matter 

with Killer Joe until after filing an Answer and Counterclaim. (A44, 

¶¶15-16). After her responsive pleading was filed, Leaverton promptly 

disclosed facts, which lead to a dismissal with prejudice, making her a 

prevailing party with a claim for attorney’s fees.  

 The district court saw the inequities in this stratagem. While the 

court noted that Leaverton was under no obligation to provide any 

assistance to Killer Joe, Judge Bennett also observed that Leaverton 

deployed this strategy at her own risk. (A13).   
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 The district court thoughtfully and thoroughly evaluated 

Leaverton’s claims and, based on the totality of the circumstances, 

declined to award fees. (Id.). This appeal followed.   

SUMMARY OF THE ARGUMENT�

 The district court carefully reviewed the fee request in accordance 

with the factors set forth by this Court in Action Tapes, Inc. v. Mattson, 

462 F.3d 1010, 1014 (8th Cir. 2006) (citing Fogerty v. Fantasy, Inc., 510 

U.S. 517, 534, 114 S. Ct. 1023, 127 L. Ed. 2d 455 n.19 (1994)), and 

properly exercised its discretion when denying Leaverton’s motion for 

attorney’s fees. Fees are to be awarded “only as a matter of the court’s 

discretion,” and in making this determination, courts typically consider 

factors such as “frivolousness, motivation, objective unreasonableness 

(both in the factual and in the legal components of the case) and the 

need in particular circumstances to advance considerations of 

compensation and deterrence.” Fogerty v. Fantasy, Inc., 510 U.S. 517, 

534 n.19 (citation omitted). The application of these factors must be 

“faithful to the purposes of the Copyright Act” and “applied to 

prevailing plaintiffs and defendants in an evenhanded manner.” Id. 
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Applying these factors to the case, the district court correctly 

found that an award of fees was not warranted. It determined that 

Killer Joe’s reliance on using Leaverton’s IP address to identify her as 

the potential infringer was reasonable, and that Killer Joe promptly 

dismissed the matter after subsequent investigation indicated 

otherwise.  

The district court’s denial of attorney’s fees was well analyzed 

under applicable precedent, and was a proper exercise of the district 

court’s equitable discretion. Killer Joe respectfully suggests that the 

district court’s order be affirmed.   

STANDARD OF REVIEW 

� The decision by the district court not to award attorney’s fees is 

reviewable under an abuse of discretion standard. Action Tapes v. 

Mattson, 462 F.3d 1010 (8th Cir. 2006). 

ARGUMENT�
�

I. The District Court Did Not Commit An Abuse Of Discretion 
 By Declining To Award Attorney’s Fees. �

� The assessment of attorney’s fees in a copyright action is a 

discretionary decision for the trial court. It provides at 17 U.S.C. § 505 
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that the court, “In its discretion may . . . award a reasonable attorney’s 

fee to the prevailing party as part of the costs.”  

 An award of attorney’s fees to a prevailing party is not mandatory. 

Fogerty v. Fantasy, Inc., 114 S.Ct. 1023, 510 U.S. 517 (S.Ct. 1994). As a 

result, this Circuit has repeatedly upheld denials of attorney’s fees to 

prevailing parties in copyright infringement actions. In Action Tapes v. 

Mattson, 462 F.3d 1010 (8th Cir. 2006), this Court upheld a denial of 

fees and stated that the decision is “to be exercised in an even handed 

manner by considering factors such as whether the lawsuit was 

frivolous or unreasonable, the losing litigant’s motivations, the need in 

a particular case to compensate or deter, and the purposes of the 

Copyright Act.” Id. at 1014.  

Even if the question to award fees is close, and different courts 

may have weighed the factors differently, the district court’s ruling will 

not be disturbed unless there is a clear error of judgment. Pearson 

Educ., Inc. v. Almgren, 685 F.3d 691, 696 (8th Cir. 2012). Finally, it is 

in the district court's discretion to not award fees if the award would not 

vindicate underlying statutory policies or it would be inequitable. 
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Warner Bros., Inc. v. Dae Rim Trading, Inc., 877 F.2d 1120, 1127 (2d 

Cir 1989). 

 Leaverton urges this Court to substitute its own judgment on the 

issue for that of the district court. Leaverton urges this result even 

though the district court found that the action was not frivolous or 

unreasonable, that Killer Joe had no improper motive, and that there 

was no need for deterrence given the fact that Killer Joe promptly 

dismissed its claims when a further investigation indicated it was 

proper to do so.   

� A. Killer Joe’s Use Of An IP Address To Identify   
  Leaverton As A Possible Online Infringer Was   
  Reasonable. 

 As before the district court, Leaverton presses throughout her 

appeal that she was “falsely accused,” that the lawsuit against her was 

“groundless” and that she was subject to “false allegations” in violation 

of Rule 11. The bases for these accusations is that she was identified as 

a potential infringer because the IP address she was responsible for was 

linked to the illegal downloading of Killer Joe’s movie, and based upon 

this, she was allegedly improperly named as a defendant. To bolster 

this claim, Leaverton parades before this Court a string of adult film 
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cases which she alleges call into question the use of IP addresses in 

John Doe lawsuits to pursue online piracy. Leaverton Br. 54-58. The 

district court, however, was not swayed. (A12-13). 

 The district court found Killer Joe’s reliance on IP addresses to 

pursue anonymous infringers of its copyrighted movie was indeed 

reasonable. Id. The district court first noted that Killer Joe’s actions 

were supported by the Digital Millennium Copyright Act, 17 U.S.C. § 

512(h), which authorizes using IP addresses to identify infringers. The 

district court also cited several other courts that have recognized a 

copyright infringement action may be initiated using an IP address. 

(A12).  

 While Leaverton acknowledges that the DMCA does indeed 

authorize using a subpoena to unmask anonymous infringers, 

Leaverton maintains that the district court erred in “concluding or 

suggesting that the statute somehow authorizes lawsuits against an 

individual solely for being a subscriber to an IP address.” Leaverton Br. 

59. This slices the DMCA too thinly. As this Court has recognized, an 

express purpose of the DMCA is to assist “copyright owners in 
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protecting their intellectual property and minimizing online piracy.” In 

re Charter Communs., Inc., 393 F.3d at 774.  

 Leaverton also asks this Court to award fees in order to deter not 

only Killer Joe, but other copyright owners as well, from bringing 

copyright infringement suits based on IP addresses linked to online 

piracy. Leaverton Br. 43 and 73. Yet, such a finding is against the 

intent of the DMCA. Moreover, this Court has already recognized that a 

copyright owner such as Killer Joe may avail itself of John Doe suits 

based on IP addresses:  

 This case has wide-reaching ramifications, because as a 
practical matter, copyright owners cannot deter unlawful 
peer-to-peer file transfers unless they can learn the 
identities of persons engaged in that activity. However, 
organizations such as the RIAA can also employ 
alternative avenues to seek this information, such as 
“John Doe” lawsuits. In such lawsuits, many of which 
are now pending in district courts across the country, 
organizations such as the RIAA can file a John Doe 
suit, along with a motion for third-party discovery of 
the identity of the otherwise anonymous “John Doe” 
defendant.  

 
In re Charter Communs., Inc., 393 F.3d at 775 n.4. (emphasis added). 

 Moreover, Leaverton’s allegations of improper conduct are based 

on Killer Joe’s alleged failure to conduct any further investigation to 

determine the actual person that used Leaverton’s Internet connection 
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to download Killer Joe’s movie. (Leaverton Br. 29). According to 

Leaverton, obtaining the IP address of the subscriber, while relevant, is 

simply not enough: 

[R]esponsibility for an IP address, while relevant as part of 
an investigation to find a perpetrator, has little relevance in 
drawing conclusions as to who actually infringed a copyright 
from that IP address. It is unreasonable to file a copyright 
lawsuit against someone because the person pays for 
internet service. 
 

(Id.). 

 Yet, the actions of Leaverton and her counsel frustrated Killer 

Joe’s ability to conduct the demanded investigation. First, Leaverton 

did not respond to Killer Joe’s offers to engage in settlement 

discussions. (A6). While under no duty to do so, her silence frustrated 

Killer Joe’s ability to further investigate the matter.   

 Leaverton’s expert, Barbra Blake, a former criminal investigator, 

opines that Killer Joe could have overcome this lack of cooperation by 

having counsel or an investigator call Leaverton and record the 

conversation. (A61, ¶12). Yet, this is not a workable solution, especially 

with a recalcitrant participant such as Leaverton.  

 Expert Blake then goes on to say that Killer Joe could also have 

overcome any lack of cooperation by obtaining a subpoena to obtain 
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documents, inspections or sworn testimony. (A61, ¶13).  Yet, to obtain 

this discovery, in a civil litigation, Killer Joe would have needed to file 

suit against Leaverton—the very thing Leaverton says Killer Joe did 

wrong.  

 Leaverton’s counsel also acknowledges that he played a role in 

denying Killer Joe access to the facts early on. As stated in his 

declaration, he decided not to engage in any discussions with Killer 

Joe’s counsel until after responding to the Complaint. (A45-46, ¶¶18-

19). This “wait to disclose” strategy was not driven by a desire to 

recover the $300 fee Leaverton had paid. (A40, ¶14). Instead, as counsel 

states, it was driven in part by his desire to create the ability for his 

firm to seek a much large amount in attorney’s fees. (A45-46, ¶¶18-19). 

Counsel also stated that the litigation strategy he adopted was 

influenced by his personal dislike of Killer Joe’s counsel (A46, ¶20). 

These actions needlessly escalated the proceedings.   

 In short, the investigation Leaverton contends Killer Joe was 

required to conduct concerned facts solely within her control. Facts 

Leaverton could easily have provided Killer Joe prior to her being 

named as a defendant and prior to the filing of her answer. To now say 
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Killer Joe is liable for attorney’s fees because Leaverton and her counsel 

decided to withhold salient facts until an opportune time arose is simply 

inequitable.  

 It permitted Leaverton to hide behind a wall of silence in hope 

that the matter would simply go away and then later use her silence as 

a sword to claim attorney’s fees once taken to task. It was also driven in 

part by her law firm’s desire to seek fees and a personal grudge against 

Killer Joe’s counsel. This inequitable heads I win, tails you lose strategy 

calls for the denial of Leaverton’s fee request. See Warner Bros., Inc. v. 

Dae Rim Trading, Inc., 877 F.2d 1120, 1127 (2d Cir. N.Y. 1989)(“In the 

district court's discretion, fees need not be awarded if the award would 

not vindicate underlying statutory policies or it would be inequitable.”); 

Shady Records, Inc. v. Source Enterprises, Inc., 371 F. Supp. 2d 394, 399 

(S.D.N.Y. 2005)(In this case, it would be entirely inequitable for either 

party to be awarded costs, let alone attorneys' fees. As the Court has 

repeatedly noted, this case has been litigated on both sides in a manner 

that greatly escalated the number of issues to be resolved and the 

expenses of both parties.). 
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 The district court properly found Killer Joe’s actions were 

reasonable. It found that using an IP address to pursue an infringement 

claim was authorized by the DMCA as well as other judicial holdings. 

As a result, the district court did not abuse its discretion by finding for 

Killer Joe.  

 B. All Remaining Factors Were Also Properly Analyzed.  
 
 Leaverton’s remaining arguments as to the alleged errors 

committed by the district court, and her other justifications as to why 

fees should have been awarded, are shotgun in nature. They can, 

however, be summarized as follows, with Killer Joe’s response 

thereafter: 

1. Leaverton’s “financial status and ability to pay should 
have been considered and given substantial weight by 
the District Court.” Leaverton Br. 63. 

 
 Response: This was considered by the district court when it 

acknowledged that Leaverton had incurred attorney’s fees and costs. 

The district court concluded, however, that fees are not mandatory and, 

as a result, Leaverton was never guaranteed a recovery for the 

litigation strategy adopted by her counsel. (A12-13). 
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2. “The need to compensate attorneys who take the risk 
on these cases should also have been considered.” 
Leaverton Br. 63. 

 
 Response: This was addressed by the district court when it found 

that fees are not mandatory and that counsel was never guaranteed to 

recover his fees for the litigation strategy he adopted. (A13). 

3. “The lawsuit against Leaverton was unjustified. The 
District Court should have given weight to not only the 
false allegations against Leaverton, but as other 
district courts have done, the lower court should have 
considered Killer Joe’s overall scheme in the context of 
Leaverton’s successful defense.” Leaverton Br. 64-67. 

 
Response: This was addressed by the district court when it 

stated that it was unwilling to find Killer Joe’s motivation suspect and 

in need of deterrence. (A13). Leaverton’s claim that other courts have 

allegedly weighed the factors differently does make the district court’s 

decision clearly erroneous. Moreover, the premise of the argument is 

that it is improper to use Joe Doe lawsuits based on IP addresses to 

redress online piracy. However, as noted above, this premise is 

contradicted by the DMCA and holdings by a wide range of courts 

including this Court.  
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4. “Leaverton’s Counsel’s litigation strategy was 
reasonable and denying fees because Counsel filed an 
answer for Leaverton without contacting Killer Joe’s 
attorney was an abuse of discretion.” Leaverton Br. 67. 

 
 Response: Nowhere does the district court state that this was the 

reason fees were not awarded. In fact, the district court found 

otherwise. It explicitly stated that Leaverton was under no duty to 

contact Killer Joe’s counsel and mitigate her fees and costs. (A14). The 

district court, however, decided that fees were not appropriate since a 

fee award is not mandatory and, accordingly, Leaverton bore the risk of 

the litigation strategy adopted by her counsel. Id. 

5. “The Leaverton matter was beyond the “pleading    
  stage” when it was dismissed and the finding was   
  clearly erroneous and denying fees for that reason was   
  an abuse of discretion.” Leaverton Br. 70. 
 
 Response: Nowhere does the district court state that this was the 

reason fees were denied. What the district court actually stated was 

that Killer Joe promptly dismissed the action after further investigation 

satisfied Killer Joe’s counsel that Leaverton did not commit the alleged 

infringement. (A13). Moreover, the district court was fully aware that 

the action had progressed passed the pleading stage when the court 

stated that Killer Joe sought dismissal “relatively promptly after 
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[Leaverton] filed her Answer and Counterclaim, so that little judicial 

time and effort has been expended and any prejudice to Leaverton has 

been limited….” (A8). Leaverton’s quibbling with the precise language 

used by the district court to describe the status of the underlying action 

fails to establish that the district court committed an abuse of 

discretion.  

 In conclusion, the district court’s careful application of the Fogerty 

factors to the parties’ claims and defenses is what kept its 

determination “faithful to the purposes of the Copyright Act.”  See Mitek 

Holdings, Inc. v. Arce Eng'g Co., 198 F.3d 840, 842-43 (11th Cir. 1999) 

(“The touchstone of attorney's fees under § 505 is whether imposition of 

attorney's fees will further the interests of the Copyright Act, i.e., by 

encouraging the raising of objectively reasonable claims and defenses, 

which may serve not only to deter infringement but also to ensure ‘that 

the boundaries of copyright law [are] demarcated as clearly as possible’ 

in order to maximize the public exposure to valuable works.”), quoting 

Fogerty, 510 U.S. at 526-27. Moreover, in recognition that the Copyright 

Act is intended to encourage suits to redress copyright infringement; 

fees are generally awarded to a prevailing plaintiff and are to be 

Appellate Case: 14-3274     Page: 23      Date Filed: 01/15/2015 Entry ID: 4234921  



� 18

circumspectly awarded to prevailing defendants to avoid chilling a 

copyright holder's incentive to sue on “colorable” claims. See Diamond v. 

Am-Law Publishing Corp., 745 F.2d 142, 148 (2d Cir. 1984). 

For the foregoing reasons, Killer Joe respectfully requests this 

Court affirm the district court’s denial of a fee award to Leaverton 

pursuant to 17 U.S.C. § 505 of the Copyright Act.   

II. The District Court Complied With Rule 54 By Entertaining 
 Leaverton’s Submission For Fees.  
�

 In support of her request for attorney’s fees, Leaverton claims she 

was denied the opportunity to make a record for the district court’s 

consideration. Yet, Leaverton was permitted to make a submission in 

support of her fee request (Docket Nos. 47 and 47-1). And the district 

court specifically referenced having reviewed these submissions. (A6-7). 

Contrary to Leaverton’s assertion, she was indeed given the opportunity 

to support her claim for attorney’s fees.  

 What Leaverton really wants is more litigation. She wants the 

opportunity to submit even more evidence through additional 

submissions. She wants more written and oral discovery and she 

apparently wants an evidentiary hearing.  
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 To support this request to protract the matter, Leaverton only 

cites to authority outside of this Circuit. Leaverton Br. 31. Eighth 

Circuit precedent, however, holds otherwise:   

 Miller next argues that the district court contravened 
Federal Rule of Civil Procedure 54 when it ruled on his 
motion for attorney's fees without convening an evidentiary 
hearing. Rule 54 provides in relevant part: “[T]he court 
must, on a party's request, give an opportunity for adversary 
submissions on the motion [for attorney's fees] in accordance 
with Rule 43(c) Fed. R. Civ. P or 78.” Fed. R. Civ. P. 
54(d)(2)(C). The rule does not require an evidentiary 
hearing. To the contrary, it references Federal Rule of Civil 
Procedure 78, which states that "[b]y rule or order, the court 
may provide for submitting and determining motions on 
briefs, without oral hearings." Fed R. Civ. P. 78(b). As the 
advisory committee notes explain, Rule 54(d)(2)(C) "assures 
the parties of an opportunity to make an appropriate 
presentation with respect to issues involving the evaluation 
of legal services. In some cases, an evidentiary hearing 
may be needed, but this is not required in every case." 
Fed. R. Civ. P. 54 advisory committee's note (discussing 1993 
amendments) (emphasis added). The district court, in 
compliance with Rule 54(d)(2)(C), considered not only 
Miller's motion and the defendants' response, but also 
a reply and sur-reply filed without leave of court. 
Nothing more was required by Rule 54. 

 
 Miller v. Dugan, 764 F.3d 826, 830 (8th Cir. 2014)(emphasis 

added). 

 Nor does Rule 54 mandate Leaverton be afforded even more 

discovery in her quest for fees. “On rare occasion, the court may 
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determine that discovery under Rules 26–37 would be useful to the 

parties.”  Fed. R. Civ. P. 54 advisory committee's note (discussing 1993 

amendments).  

 In short, the district court complied with the requirements of Rule 

54. It accepted and thoughtfully considered Leaverton’s fee request. 

Nothing more was required of the district court.  

CONCLUSION �

 The Court should affirm the district court’s judgment. 

       Respectfully submitted, 
 
� � � � � � � /s/Keith A. Vogt     
 Keith A. Vogt                                    
 TAKIGUCHI & VOGT, LLP 
 1415 West 22nd Street,          
 Tower Floor                              
 Oak Brook, IL  60523        
 Telephone (630) 974-5707  
 kvogt@takiguchiandvogt.com
 Attorneys for Plaintiff/Appellee  
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