
IN THE UNITED STATES DISTRICT COURT  
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

SURVIVOR PRODUCTIONS, INC., ) 
 ) 

Plaintiff, )   Case No.:  15-cv-9851 
) 

v. ) 
 )   Judge John Z. Lee 
DOES 1- 30, ) 

)    
Defendants. ) 

 
PLAINTIFF’S SUPPLEMENTAL MEMORANDUM IN SUPPORT OF JOINDER 

 
 Plaintiff Survivor Productions, Inc., in response to this Court’s Order of November 6, 2015, 

states as follows: 

I.    Introduction 

The Court’s Order of November 6, 2015 requires Plaintiff to brief the Court as to whether 

Defendants are properly joined in this case in view of certain, specified prior decisions which 

found that allegations concerning Defendants’ common use of BitTorrent protocol to share 

movies with one another were insufficient because the plaintiff in those cases could not show that 

the joined defendants actually shared any data with each other.  See: Dkt. 7. The cases were: In 

re Bittorrent Adult Film Copyright Cases, 296 F.R.D. 80, 90-92 (E.D. New York, 2012); SBO 

Pictures, Inc. v. Does 1-57, 2012 WL 1415523, *2 (D. Maryland, April 20, 2012); and Hard Drive 

Productions, Inc. v. Does 188, 809 F.Supp.3d 1150, 1163, 1164 (N.D. Cal. 2011).  Id.  

Plaintiff respectfully submits that this standard is based on a misunderstanding of how 

BitTorrent file sharing operates, and is not applicable where, as here, a plaintiff pleads claims 

“arising out of the same… series of transactions or occurrences.”  Fed. R. Civ. P. 20(a)(2) 

(emphasis added).  As such, Plaintiff urges the Court to maintain joinder in this matter. 
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II. Argument 

A. Joinder is Permissible Here Because the Nature of the Program Used by 
Defendants to Steal Plaintiff’s Movie Joined them in a “Series of Transactions 
or Occurrences.” 

 
1. Joinder is Permissible Where the Joined Defendants took Part in a 

“Series of Transactions or Occurrences.” 
 
The Federal Rules provide in relevant part: 
 
Defendants. Persons . . . may be joined in one action as defendants if: (A) any right 
to relief is asserted against them jointly, severally, or in the alternative with respect 
to or arising out of the same transaction, occurrence, or series of transactions or 
occurrences; and (B) any question of law or fact common to all defendants will 
arise in the action. 
 

F.R.C.P. 20(a)(2) (emphasis added).  Permissive joinder is to be liberally construed to promote 

convenience and judicial economy. See First Time Videos, LLC v. Does 1-76, 276 F.R.D. 254, 

257-58 (N.D. Ill. 2011) (Bucklo, J.).  Further, the Supreme Court has advised that “joinder of 

claims, parties and remedies is strongly encouraged.” United Mine Workers of America v. Gibbs, 

383 U.S. 715, 724 (1966) (emphasis added). 

The plain language of Rule 20(a) allows joinder when a plaintiff has pled that defendants 

engaged in a “series of transactions or occurrences.” F.R.C.P. 20(a)(2). (emphasis added). For the 

word series to have any meaning, Rule 20(a)(2) must permit joinder when there is something other 

than a direct transaction between the defendants. “Series” has been interpreted to mean a “logically 

related” fact pattern. 

[A]ll ‘logically related’ events entitling a person to institute a legal action against 
another generally are regarded as comprising a transaction or occurrence. The 
analogous interpretation of the terms as used in Rule 20 would permit all reasonably 
related claims for relief by or against different parties to be tried in a single 
proceeding. Absolute identity of all events is unnecessary. 

 
Mosley v. Gen. Motors Corp., 497 F.2d 1330, 1333 (8th Cir. 1974) (attached as Exhibit 1). See 

also In re EMC Corp., 677 F.3d 1351, 1357-58 (Fed. Cir. 2012) (attached as Exhibit 2) 
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(recognizing the “logical relationship” standard, and collecting cases).  Consequently, “the mere 

fact that a case involves independent actors as defendants does not necessarily bring the case 

outside the scope of Rule 20.” Id. at 1357. To the contrary, it is well-accepted that “independent 

defendants satisfy the transaction-or-occurrence test of Rule 20 when there is a logical relationship 

between the separate causes of action.” Malibu Media, LLC v. John Does 1-6, 291 F.R.D. 191, 201 

(N.D. Ill. 2013) (Castillo, J.) (quoting In re EMC Corp., 677 F.3d at 1356) (joinder of defendants 

in the same BitTorrent swarm satisfied the logical relationship test and Rule 20(a)). 

2. The Technological Architecture of BitTorrent Shows that Defendants 
are Engaged in “a Series of Transactions or Occurrences.” 

 
Several courts that have given careful consideration to the technological details of 

BitTorrent swarm infringement have determined that defendants who participate in the same 

BitTorrent swarm and download the same copy of a movie (like the 30 Defendants at issue here) 

are properly joined. This is because BitTorrent user defendants deliberately participate in a 

cooperative, interdependent system that is sustained by a series of file transfers—in other words, 

a series of transactions. 

Unlike simply downloading an existing file off a static website with a single click of a 

mouse, BitTorrent requires its users to undertake numerous affirmative steps before they can pirate 

a movie.  As explained in a 16-step manual provided by wikiHow, downloading files through 

BitTorrent can be an involved and lengthy process. (“How to Download Torrents,” 

http://www.wikihow.com/Download-Torrents, accessed November 13, 2015 attached as Exhibit 

3). A downloader/file sharer must first find and visit a Torrent tracker website. Then, the infringer 

has to select a desired file based on potential download speeds, picture quality, language and other 

considerations.  Infringers must install special software, and their computer configurations need to 

be changed. 
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Most significantly, because file sharing (as its very name would suggest) is a cooperative 

group effort, every file sharer implicitly joins a community in which they are encouraged, and in 

some instances required, to leave the torrent software running so as to keep the torrent at issue 

acting as a continuous source of the file for use by others (“seeding the file” in Internet parlance). 

Critically, by agreeing to work in cooperation with others in the swarm, a user is rewarded with 

faster download speeds and an ability to obtain other downloads. A failure to cooperate, on the 

other hand, can result in a number of punishments being meted out by the digital community, 

including being labeled a “leecher,” an individual who will experience slower download speeds, 

and even potential banishment from the group. Id.  

Realize also, BitTorrent has been specifically designed to turn any downloader into an 

uploader for the benefit of other downloaders. The architecture of BitTorrent is such that each 

user/peer is forced to automatically upload each file he or she downloads. Malibu Media, LLC, 

291 F.R.D. at 204. Therefore, unlike other downloading programs like LimeWire, each peer can 

be said to have actively uploaded files to other users.  Id.  

This central feature of BitTorrent not only has strong implications for joinder under Rule 

20, but it also is an argument that the courts in two of the cases cited by the Court apparently did 

not consider in any depth.   See: In re Bittorrent, 296 F.R.D. at 90-92; SBO Pictures, 2012 WL 

1415523, at *2. To the contrary, the Bittorrent Adult Film Copyright Cases court assumed, contra 

the facts above, that infringers are passive, unengaged users who are unaware of how or why the 

software works.  Bittorrent Adult Film Copyright Cases, 296 F.R.D. at 90-91.1   

                                                 
1  In the remaining case cited by the Court, Hard Drive Prod., 809 F.Supp.3d at 1163, the plaintiff was unable to 
establish to the Court’s satisfaction that all of the defendants in the case were drawn from the same swarm, which is 
not an issue here. 
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Consider a hypothetical user who exits the swarm after he has downloaded his copy of 

Survivor: while he was downloading the film, he was uploading the film to other peers seeking to 

download the same copy of the same movie. While such a peer directly uploads to a relatively 

small number of peers, those peers in turn upload pieces to other peers that join the swarm later. 

Third Degree Films v. Does 1-36, l l-CV-15200, 2012 WL 2522151, at *9 (E.D. Mich. May 29, 

2012) (attached as Exhibit 4). Thus, a defendant’s “generation” of peers – peers that a defendant 

likely directly uploaded to – helped pass on pieces of the copyrighted work to the next “generation” 

of active peers. These indirect interactions between Doe defendants constitute “shared, 

overlapping facts” that suffice to establish a “series of transactions or occurrences.” Id. at *8-9. 

See also: Third Degree Films v. Does 1-47, 286 F.R.D. 188, 194-95 (D. Mass. 2012) (attached as 

Exhibit 5). 

That a BitTorrent swarm requires those who downloaded the movie to act as seeders by 

uploading the file for use by the next generation of pirates makes the swarm no different than a 

pyramid scheme. All these enterprises generate illicit gains by recruiting new members to grow 

the enterprise. As each layer of the enterprise is built, a segment of the active members acquire 

their illicit gains by direct contact with each other. For the newly recruited hoping for their own 

illicit gains, they use the successes of those that have come before as the vehicle that attracts the 

needed next generation of recruits so that they too may directly profit from still newer recruits. 

This is especially true for BitTorrent files since the most desirable torrent files are those 

that keep attracting new pirates so as to maintain a high number of seeders feeding off of the same 

original file, which is reproduced and distributed over and over again, just like a chain letter. As 

explained in the wikiHow article on torrent downloading: 

3. Download a well-populated torrent. The speed at which you can download a 
torrent file is determined by the number of seeders available. A seeder is a torrent 
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user that has the entire file available for downloading. Most torrent sites allow you 
to sort search results by the number of seeders. Look for files with a large number 
of seeders. Not only will you download it faster, but it is less likely that the file is 
fake or infected with a virus. 

  
Ex. 3, pgs. 1-2. 
 

The Defendants in this action relied upon the cooperative nature of BitTorrent to pilfer a 

single file containing a copy of Plaintiff’s movie. The data from that file was shared among users 

as a function of the software. The success of the swarm depends on a large number of seeders. 

Thus, depending on the dictates of the software itself, files may be directly shared among users 

located in close proximity to one another, with users who have already downloaded the movie 

months earlier but keep acting as seeders as they are encouraged to do, or both. This makes a 

BitTorrent swarm a cooperative effort that relies upon both the prior acts of others and those 

currently participating in the swarm.  

Magistrate Judge Randon of the Eastern District of Michigan analyzed the facts in an 

analogous case, taking considerable effort in his Report and Recommendation of April 5, 2012 to 

explain the allegations in the complaint and the applicable law. Judge Randon summarized the 

plaintiff’s allegation that each Defendant copied the same pieces of the same file as follows: 

Plaintiff alleges that its investigator (“IPP”) was able to download at least one piece 
of the copyrighted Movie from each Defendant (Dkt. No. 1 at 8-10). It is important 
to understand the implications of this allegation before determining whether joinder 
is proper. If IPP downloaded a piece of Plaintiff’s copyrighted Movie from each 
Defendant (and, conversely, each Defendant uploaded at least one piece of the 
Movie to IPP) then each Defendant had at least one piece of the Movie – traceable 
via Hash Identifier to the same Initial Seeder – on his or her computer and allowed 
other peers to download pieces of the Movie. By way of illustration: IPP’s computer 
connected with a tracker, got the IP address of each of Defendant’s computers, 
connected with each Defendants’ computer, and downloaded at least one piece of 
the Movie from each Defendants’ computer.  During this transaction, IPP’s 
computer verified that each Defendants’ piece of the Movie had the expected Hash; 
otherwise, the download would not have occurred. 
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Patrick Collins, Inc. v. John Does 1-21, 282 F.R.D. 161, 164-165 (E.D. Mich., 2012) (attached as 

Exhibit 6).  Significantly, Judge Randon then explained that each Defendant obtained the pieces 

of Plaintiff’s movie in one of four ways, all of which relate directly back to one individual seed 

file. 

If Plaintiff’s allegations are true, each Defendant must have downloaded the 
piece(s) each had on his or her computer in one, or more, of the following four 
ways: (1) the Defendant connected to and transferred a piece of the Movie from the 
initial seeder; or (2) the Defendant connected to and transferred a piece of the 
Movie from a seeder who downloaded the completed file from the initial seeder or 
from other peers; or (3) the Defendant connected to and transferred a piece of the 
Movie from other Defendants who downloaded from the initial seeder or from other 
peers; or (4) the Defendant connected to and transferred a piece of the Movie from 
other peers who downloaded from other Defendants, other peers, other Seeders, or 
the Initial Seeder. In other words, in the universe of possible transactions, at some 
point, each Defendant downloaded a piece of the Movie, which had been 
transferred through a series of uploads and downloads from the Initial Seeder, 
through other users or directly, to each Defendant, and finally to IPP. 
 

Id., 282 F.R.D. at 165. (Emphasis added). Having limited the universe to four possibilities, the 

court correctly concluded the transaction was logically related.   

Therefore, each defendant is logically related to every other defendant because they were 

all part of a series of transactions linked to a unique Initial Seeder and to each other. This 

relatedness arises not merely because of their common use of the BitTorrent protocol, but because 

each Defendant affirmatively chose to download the same Torrent file that was created by the same 

initial seeder, intending to: 1) utilize other users’ computers to download pieces of the same Movie, 

and 2) allow his or her own computer to be used in the infringement by other peers and Defendants 

in the same swarm. Id., (emphasis added). These actions may be contrasted, for example, with 

people who utilize different swarms to copy different files containing the movie, or who use 

different sharing programs to share the movie.   
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In light of the above, permissive joinder under Rule 20(a) requires neither that the 

Defendants act at the same time nor that they directly interact with each other in the conduct that 

is the source of the litigation. 

B  Rule 20 Does Not Require Infringers to Have Infringed Plaintiff’s Property 
on the Same Day Before Joinder is Appropriate. 

 
 The Courts in the three cases cited by the Court all indicated that joinder was not 

appropriate unless two or more defendants participated in the same swarm at the same time.  In re 

Bittorrent Adult Film Copyright Cases, 296 F.R.D. at 91; SBO Pictures, 1-57, 2012 WL 1415523, 

at *2; and Hard Drive Prod., 809 F.Supp.3d at 1164.  In so doing, these Courts imposed a new 

requirement for joinder not established by the Federal Rules. Specifically, these Courts now 

require joined defendants to have been participating in the swarm at the same time before joinder 

under Rule 20(a) becomes proper.  Id.  However, neither the plain language of Rule 20(a), nor its 

interpretation, is that limiting.  At the outset, Rule 20(a)(2) has no temporality requirement setting 

limits on joinder. So, these three opinions are reading new requirements into the joinder rule that 

cannot be found in its actual text.  

Reading new restrictive language into federal rule is improper – especially here. Again, the 

U.S. Supreme Court long ago advised that, “joinder of claims, parties and remedies is strongly 

encouraged.” Gibbs, 383 U.S. at 724 (emphasis added). Thus, Rule 20(a) provides that permissive 

joinder is to be liberally construed to promote convenience and judicial economy. Imposing a new 

requirement that the parties in an Internet infringement case sought to be joined must have 

infringed upon a plaintiff’s copyright at the same time runs contrary to Gibbs.  That approach also 

ignores the inherently cooperative nature of how parties copy movies through BitTorrent. 

It also is clear from the quoted language that the imposition of a “same time” rule is 

premised upon the idea that joinder of Internet infringement defendants is only appropriate where 
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the plaintiff can show that defendants shared data with each other, the same time requirement 

presumably improving the odds that each defendant actually shared data. In re Bittorrent Adult 

Film Copyright Cases, 296 F.R.D. at 91; SBO Pictures, 1-57, 2012 WL 1415523, at *2; and Hard 

Drive Prod., 809 F.Supp.2d 3d at 1164.  The problems with that approach are set forth at length 

above.  Accordingly, Plaintiff submits that joinder of the 30 Defendants identified in this suit is 

appropriate under Rule 20(a)(2). 

C. The Trend in this District is to Recognize that Participation in a Single Swarm 
itself is Sufficient to Justify Joinder. 

 
 “[T]he weight of the authority and growing trend in this district [recognizes] that 

participation in a swarm qualifies as engaging in a ‘series of transactions or occurrences’ for the 

purpose of Rule 20.” TCYK, LLC v. Does 1-44, 13-cv-3825, 2014 WL 656786 (N.D. Ill. February 

20, 2014), at *3 (Dow, J.) (attached as Exhibit 7).  Indeed, a number of recent decisions in this 

district that undertake a detailed analysis of BitTorrent technology in applying Rule 20(a) have 

reached the conclusion that users neither need to participate in a swarm at the same time nor share 

data for joinder to be appropriate.   

For example, Judge Tharp determined that defendants participating in a time-limited 

swarm, like the swarm here, were appropriately joined in the early stages of litigation.  First, he 

evaluated joinder of defendants’ participation in the swarm:   

When the Doe defendants allegedly joined the swarm, they consented (implicitly, at least) 
both to download pieces of the Movie from other members of the swarm and to upload 
pieces of the Movie to other swarm participants. For at least the period that the defendants 
were connected to the swarm, a logical relationship exists between the defendants’ conduct. 

 
Dallas Buyers Club, LLC v. Does 1-25, No. 14-cv-05643, Dkt. No. 12 (N.D. Ill. Aug. 28, 

2014) at 4 (Attached as Exhibit 8). 
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Then, Judge Tharp considered defendants who were part of the swarm at different times 

and determined that due to the nature of BitTorrent swarm infringement, these defendants too were 

properly joined.  In doing so, he expressly examined and rejected the conclusion of the District of 

Columbia Court of Appeals in AF Holdings, LLC v. Does 1-1058, 752 F.3d 990 (D.C. Cir. 2014) 

that defendants must contemporaneously participate in same swarm:   

If Doe 1 left the swarm before Doe 10 joined, then Doe 1 could not, of course, have 
provided a piece of the file to Doe 10 directly.  That fact suggests to some that joinder of 
Does 1 and 10 would not be appropriate. See, e.g., AF Holdings, 752 F.3d at 998. . .That 
argument, however, appears to overlook the fact that the pieces of the file that Doe 1 
distributed directly to other Does who were in the swarm contemporaneously with Doe 1 
were in turn subsequently distributed by them to the Does who joined the swarm after Doe 
1 left it; in the context of a swarm, there is only a single digital file that is distributed among 
the members. Thus, it cannot be said that subsequent transfers of that file are even entirely 
“independent” of the earlier transfers; all of the transfers involve the same file and the 
earlier transfers of the pieces of that file facilitate the later transfers. Moreover, nothing in 
Rule 20 suggests that joinder requires a direct transaction between every defendant. To the 
contrary, the language of the Rule permitting joinder where there has been a “series” of 
transactions seems expressly to contemplate that the transactional link between parties may 
be more attenuated .  .  . BitTorrent requires a cooperative endeavor among those who use 
the protocol. Every member of a swarm joins that endeavor knowing that, in addition to 
downloading the file, they will also facilitate the distribution of that identical file to all 
other members of the swarm, without regard to whether those other members were in the 
swarm contemporaneously or whether they joined it later. In that light, permitting joinder 
among noncontemporaneous swarm participants does not seem novel or extreme. 
 

Id., pgs. 4-5. 
 

Numerous other courts in the Northern District of Illinois have employed a similar 

analysis and rejected the argument that contemporaneous swarm participation is necessary for 

joinder, holding that defendants are properly joined under Rule 20(a) so long as they were in 

the same infringing swarm. See, TCYK, 2014 WL 656786, at *3 (Dow, J.) (“Regardless of 

whether these forty-four defendants contemporaneously participated in the swarm, shared bits of 

the seed file with each other, or even shared bits of the file at all, each joined the swarm knowing 

that his participation increased the swarm’s ability to disseminate a common seed file quickly and 
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efficiently.”); Site B, LLC v. Does 1-51, 13 C 5295, 2014 WL 902688 at *3 (N.D. Ill. Mar. 7, 2014) 

(Leinenweber, J.) (attached as Exhibit 9) (“nothing in Rule 20(a)’s language requires that parties 

interact directly with each and every other party to the suit. The phrase ‘series of transactions or 

occurrences’ is broad enough to encompass transactions occurring at different times and involving 

different parties.”); Zambezia Film Pty, Ltd. v. Does 1-65, 13 C 1321, 2013 WL 4600385 at *4 

(N.D. Ill. Aug. 29, 2013) (St. Eve, J.) (attached as Exhibit 10) (holding the “plain language of Rule 

20 and its origins” demonstrate it “does not require a single transaction, direct transactions, or 

temporal overlap, and thus defendants need not be in the same swarm at the same time to be 

properly joined”); Malibu Media, 291 F.R.D. at 204 (Castillo, J.) (noting a “series of transactions” 

occurs even where “a peer directly uploads to only a small number of peers [because], those peers 

in turn upload pieces to other peers that later join the swarm” and thus the “defendant’s generation 

of peers—peers that a defendant likely directly uploaded to—helped pass on pieces of the 

[Copyrighted] Work to the next generation of active peers.” (citations and internal quotation marks 

omitted)); reFX Audio Software, Inc. v. Does 1-111, No. 13 C 1795, 2013 WL 3867656, at *2-3 

(N.D. Ill. July 23, 2013) (Gettleman, J.) (attached as Exhibit 11) (same); Purzel Video GmbH v. 

Does 1-108, No. 13 C 0792, 2013 WL 6797364, at *5 (N.D. Ill. December 19, 2013) (Gottschall, 

J.) (attached as Exhibit 12) (permitting joinder of defendants who were in the same swarm, 

rejecting arguments that temporality or direct data sharing was required for reasons including, 

“[e]very member of a swarm joins that cooperative endeavor knowing that, in addition to 

downloading the file, they will also facilitate the distribution of that identical file to all other 

members of the swarm.”). See also, Flava Works, Inc. v. Does 1 to 293, 12 C 07869, 2014 WL 

222722, at *5 (N.D. Ill. Jan. 21, 2014) (Lefkow, J.) (attached as Exhibit 13) (defendants’ 

participation in the same one-day swarm satisfied the logical relationship test); Patrick Collins, 
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282 F.R.D. at 166-69 (holding joinder of defendants in same swarm was proper based on detailed 

analysis of BitTorrent swarm technology). 

While not binding on this Court, these rulings stand as persuasive authority for the 

majority view in this District, see TCYK, 2014 WL 656786, at *3, that the cooperative and 

interdependent actions of defendants participating in the same swarm are sufficient to constitute 

the requisite “series of transactions or occurrences” under Rule 20(a) to justify joining them in 

common litigation involving the downloading of the movie at issue. 

D. Joinder Promotes Judicial Efficiency and is Beneficial to Putative 
Defendants. 

  
 At this stage of the litigation process, joinder of the Defendants creates judicial efficiency, 

particularly and is beneficial to the Doe Defendants.  “The Court finds that joinder, at this stage 

of the litigation, will not prejudice any party and will promote judicial efficiency.”  Patrick 

Collins, Inc. v. John Does 1-15, 11-CV-02164-CMA-MJW, 2012 WL 415436, *3 (D. Colo. Feb. 

8, 2012) attached hereto as Exhibit 14. “[C]ourts have opined that requiring aggrieved parties to 

file hundreds or even thousands of separate copyright infringement actions would neither be cost 

efficient for the plaintiffs nor promote convenience or judicial economy for the courts.”  Digital 

Sin, Inc. v. Does 1-176, 279 F.R.D. 239, 244, ft. nt. 6 (S.D.N.Y. 2012) attached hereto as Exhibit 

15. 

 As to the effect that joinder has on this Court, severance of the remaining Defendants in 

this case alone instantly will add an additional 29 cases to the dockets of the judges in this 

District.  That can hardly be viewed as a positive for severance here.  Further, although Doe 

Defendants all may assert different factual and legal defenses, this does not defeat joinder at this 

stage of the litigation.  “The Court recognizes that each Defendant may later present different 

factual and substantive legal defenses, but that does not defeat, at this stage of the proceedings, 
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the commonality in facts and legal claims that support joinder under Rule 20(a)(2)(B).”  K-Beech 

Inc., v. John Does 1-57, Case 2:11-cv-00358-FtM-26SPC, 2011 WL 5597303 at *12 (M.D. Fla. 

2011) attached as Exhibit 16.  See also Patrick Collins, v. Does 1-15, 2012 WL 415436, at *3, 

ft. nt. 4 (same). Thus, at this stage of the litigation, joinder of all 30 Defendants is appropriate. 

E.  Under the Federal Rules of Civil Procedure, Filing Fees Are Not a Factor for 
Deciding Whether Joinder is Appropriate. 

 
 Finally, filing fees should not factor into whether or not joinder is appropriate under Rule 

20(a)(2), as the Court in In re Bittorrent Adult Film Copyright Cases asserts.  In re Bittorrent Adult 

Film Copyright Cases, 296 F.R.D. at 92.  Rule 20(a)(2) makes no provision either that a plaintiff’s 

interest in minimizing filing fees supports joinder in a case or that it cuts against joinder in a case.  

F.R.C.P. 20(a)(2).  As such, if joinder is otherwise appropriate based upon the facts of a case, it 

should not be a concern that a plaintiff may be seeking to minimize its costs by filing joint actions 

against multiple defendants instead of numerous actions singly.  Both plaintiffs and defendants 

make strategic decisions all the time based on what the applicable rules permit or forbid.  

Recognize also that “fundamental fairness” concerns cut both ways. It is beyond question 

that there is widespread, massive, ongoing theft of intellectual property through various channels 

on the Internet.  It also is beyond question that the overwhelming majority of such copyright 

infringers evade censure because it is physically impossible for the aggrieved parties to sue 

everyone responsible.  Thus, the cases brought by Plaintiff to recover for its Movie’s theft reflect 

only a small fraction of the huge number of people who have stolen its Movie through BitTorrent 

and other Internet channels.  To force Plaintiff to sue individually each of the tens of thousands of 

parties infringing its copyright whom it has been able to sue would make it far more expensive and 

far more time consuming for Plaintiff to protect its legitimate property rights.  Thus, taking the 

opposite approach, that joinder is not appropriate in BitTorrent cases and that a plaintiff must sue 
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each infringer individually, will raise litigation costs for both sides, as plaintiffs will have to raise 

their settlement demands to compensate for the now higher costs of defending their rights. 

Because Rule 20 does not make filing fee costs a consideration as to whether joinder is 

appropriate, and because “fundamental fairness” considerations actually support joinder here, 

Plaintiff respectfully submits that this Court should confirm that joinder is appropriate in these 

types of cases. 

F. In the Alternative, this Court Should Retain in this Case All Doe Defendants 
Who Downloaded on a Single Day.  

 
For the reasons set forth above, Plaintiff respectfully submits that this case should proceed 

as filed.  In the alternative, Plaintiff suggests that this Court permit this case to proceed against the 

16 Does (Does 9-24) in this case who improperly shared Plaintiff’s Movie on June 11, 2015. Dkt. 

1-1, pg. 4. 

Previously, this Court has held that “a plaintiff in a BitTorrent copyright infringement case 

must show that the . . .  Doe defendants participated in the same BitTorrent ‘swarm’ at substantially 

the same time in order to establish the necessary elements of joinder under Rule 20.” 

TCYK, LLC v. John Does 1-30, No. 13-cv-03826, Dkt. No. 24, pg. 2 (N.D. Ill. Oct. 24, 2013) 

(attached as Exhibit 17); Rynoryder Productions, Inc. v. John Does 1-14, No. 13-cv-02364, Dkt. 

No. 24, pg. 2 (N.D. Ill. Oct 29, 2013) (attached as Exhibit 18); The Thompsons Film, LLC. v. 

John Does 1-19, 1 No. 13-cv-02367, Dkt. No. 24, pg. 2 (N.D. Ill. Oct. 29, 2014) (attached as 

Exhibit 19).(Emphasis in original in all three.)  Plaintiff submits that, because these 16 Does were 

improperly sharing Plaintiff’s movie within the same 24 hour period, they were participating in 

the same BitTorrent swarm at substantially the same time to establish the necessary elements of 

joinder under this Court’s interpretation of Rule 20.  As such, even if this Court chooses to sever 

the Defendants who improperly shared Plaintiff’s movie on June 10th and June 12th, the 16 Does 
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who improperly shared Plaintiff’s movie on June 11th, are properly joined in this case and should 

not be severed. 

III. Conclusion 

For all of the preceding reasons, Plaintiff respectfully submits that joinder of the 30 

Defendants in this case is appropriate under Federal Rule of Civil Procedure 20(a)(2), and Plaintiff’s 

joined case against them should be permitted to continue.  

     Respectfully submitted, 

Dated:  November 23, 2015   SURVIVOR PRODUCTIONS, INC. 

 

      By: s/Michael A. Hierl                      _  
               Michael A. Hierl (Bar No. 3128021) 
       Todd S. Parkhurst (Bar No. 2145456) 
       Hughes Socol Piers Resnick & Dym, Ltd. 
       70 W. Madison Street, Suite 4000 
       Chicago, Illinois 60602 
       (312) 580-0100 Telephone 
       (312) 580-1994 Facsimile 
       mhierl@hsplegal.com 
 

Attorneys for Plaintiff Survivor Productions, Inc. 
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CERTIFICATE OF SERVICE 
 
 The undersigned attorney hereby certifies that a true and correct copy of the foregoing 
Plaintiff’s Supplemental Memorandum in Support of Joinder was filed electronically with the 
Clerk of the Court and served on all counsel of record and interested parties via the CM/ECF 
system on November 23, 2015. 
 
        

s/Michael A. Hierl 
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