
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO

 
 )
MALIBU MEDIA, LLC, )
 )
 Plaintiff, ) 
 ) Case No.: 2:14-cv-00821-ALM-TPK
v. )
 )
DAVID RICUPERO, )
      )
 Defendant.   )
 )

DEFENDANT’S OPPOSITION TO PLAINTIFF’S MOTION TO DISMISS

 After more than a year of motion practice and discovery, Plaintiff Malibu Media seeks 

dismissal of this action without condition pursuant to Fed.R.Civ.P. 41(a)(2). Malibu is moving to 

dismiss “because proceeding with this case is not economically justified,” i.e. the Defendant David 

Ricupero is broke. Plaintiff’s Motion to Dismiss, pp. 9, 13 (hereinafter “Motion to Dismiss”). 

Malibu’s position is disingenuous. Malibu was advised early and often that their claims were baseless 

[See e.g. Doc. 7]; that Ricupero had evidence of his innocence [See e.g. Doc. 70]; and that  Ricupero, 

like most individuals, was of limited financial means [See e.g. Doc. 58 p. 10]. Ricupero specifically 

rebutted, under oath, Malibu’s allegations of infringement. Moreover, Ricupero has expended 

significant resources. Malibu’ explanation for needing to take a non-suit is inaccurate, as evidenced 

by  Defendant’s Motion for Default Judgment [Doc. 78] and Defendant’s Motion for Summary 

Judgment [Doc. 79] showing that Malibu sought  non-suit only after: failing to comply  with the 

Court’s October 26, 2015 discovery order; completing their discovery  of Ricupero; knowing a 

summary judgment motion was forthcoming [See e.g. Doc. 78 p. 4; Doc. 78-24 p. 4]. 

 This case should be dismissed with prejudice. Only  such a dismissal will Ricupero be able to 

seek fees as a “prevailing party” under 17 U.S.C. § 505, as is particularly  appropriate here. 

Disregarding that they  have produced no evidence to support their claims against Ricupero, Malibu 

continues to assert the validity of their claims. See generally, Motion to Dismiss; id. p. 6 [calling 

Ricupero a “criminal”]; id. p. 13 [accusations of perjury  and spoliation]. Malibu should not  be 

allowed to make these claims, absent proof, without first addressing the financial harm its conduct 

has caused Ricupero. Accordingly, Ricupero respectfully  opposes Plaintiff’s Motion to Dismiss and 

request that  the Court  dismiss Malibu’s lawsuit with prejudice pursuant to either the Court’s 
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discretion, Defendant’s Motion for Default Judgment [Doc. 78] or Defendant’s Motion for Summary 

Judgment [Doc. 79].

RELEVANT FACTS AND PROCEDURAL HISTORY

 Defendant  David Ricupero hereby adopts and incorporates by  reference all statements of fact 

as found in Defendant’s Motion for Default Judgment, Doc. 78 pp. 1-5 and Defendant’s Motion for 

Summary Judgment, Doc. 79 pp. 1-3.

STANDARD OF REVIEW

 Federal Rule 41(a)(2), provides that, absent a stipulation by  all parties that have appeared in 

the case, a plaintiff may  dismiss a complaint after the filing of an answer “only  by court  order, on 

terms that  the court considers proper.” The purpose of the Rule is to permit the plaintiff to dismiss the 

action while avoiding prejudice to the defendant through the imposition of curative conditions. 

Grover by Grover v. Eli Lilly & Co., 33 F.3d 716, 718 (6th Cir. 1994) (citation omitted). For that 

reason, court approval is required in an effort “to protect the nonmovant from unfair treatment.” Id.

 The decision to grant or deny a voluntary dismissal under Rule 41(a)(2) is addressed to the 

sound discretion of the district court. Grover, 33 F.3d at 718 (citing Banque de Depots v. National 

Bank  of Detroit, 491 F.2d 753, 757 (6th Cir. 1974)); B&J Mfg. v. D.A. Frost Indus., Inc., 106 F.R.D. 

351, 352 (D. Ohio 1985). In exercising its discretion under the rule, the court generally must make 

three separate determinations: (1) whether the dismissal should be allowed at  all; (2) whether the 

dismissal should be with or without prejudice; and (3) what terms and conditions, if any, are 

appropriate. See e.g. Integrated Serv. Solutions, Inc. v. Rodman, No. 07-cv-3591, 2009 U.S. Dist. 

LEXIS 36182, *36 (E.D. Pa. Apr. 29, 2009). See also Shelton v. City of Taylor, 92 Fed. App’x. 178, 

185 (6th Cir. 2004) (citing Kern v. TXO Production Corp., 738 F.2d 968, 970-71 (8th Cir. 1984) (a 

court should give reasons for its exercise of discretion).

A. Dismissals Made without Prejudice.

 A voluntary  dismissal without prejudice under Rule 41(a)(2) renders the proceedings a nullity  

and leaves the parties as if the action had never been brought. Duffy v. Ford Motor Co., 218 F.3d 623, 

633 (6th Cir. 2000) (citation omitted). A dismissal without prejudice should be denied when the 

defendant will suffer “plain legal prejudice.” Grover, 33 F.3d at  718. “Legal prejudice” is prejudice 

to some legal interest, claim, or argument of the defendant. See e.g. Mayes v. Fujimoto, 181 F.R.D. 

453, 456 (D. Haw. 1998).
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 The factors most  commonly considered in deciding whether to grant a motion for a voluntary 

dismissal are: (1) the extent  to which the suit has progressed, including the defendant’s effort and 

expense in preparing for trial; (2) the plaintiff’s diligence in prosecuting the action or in bringing the 

motion; (3) the duplicative expense of relitigation; and (4) the adequacy  of plaintiff’s explanation for 

the need to dismiss. Grover, 33 F.3d at 718. These factors, however, “are not an exclusive or 

mandatory list,” and district courts “need not  analyze each factor or limit their consideration to these 

factors.” Rosenthal v. Bridgestone/Firestone, Inc., 217 Fed. App’x. 498, 502 (6th Cir. 2007) (citations 

omitted). Other factors that have been cited include whether the motion is made after the defendant 

has made a dispositive motion or at some other critical juncture in the case, and any vexatious 

conduct or bad faith on plaintiff’s part. See e.g. Maldonado v. Thomas M. Cooley Law Sch., 65 F. 

App’x 955, 956 (6th Cir. 2003); Bridgeport Music, Inc. v. Universal-MCA Music Publishing, Inc., 

583 F.3d 948, 953 (6th Cir. 2009).

B. Dismissals Made with Prejudice.

 The factors considered in determining whether the dismissal should be with prejudice are 

essentially  the same as those considered in determining whether the dismissal should be permitted at 

all: (1) the defendant’s effort and expense in preparing for trial; (2) the plaintiff’s lack of diligence in 

prosecuting the action; and (3) the sufficiency  of plaintiff’s explanation for seeking the dismissal. 

Witcher v. Mich. Dep’t of Corr., No. 13-cv-13844, 2015 U.S. Dist. LEXIS 19343, *3 (E.D. Mich. Jan. 

7, 2015).

ARGUMENT

A. Factual Misstatements and Legal Fallacies in Support of Malibu’s Motion.

 As an initial matter, Malibu avers in its motion to dismiss certain facts and allegations that  are 

either incomplete in citation or misrepresented and warrant clarification.

1. Defendant  testified his Internet was password protected “at times.” See Deposition of 
Defendant, attached hereto as Exhibit “A,” at 16:11-13. Motion to Dismiss, p. 2. 

 This is incorrect. The proper citation, without Malibu’s parsing, reads:

Q. And does your wireless internet have a password?

A. Now I believe it  does. In the past, it was open and also protected at  times. It's 
happened sporadically, but a lot of time -- majority  of the time, it’s been not 
password protected.

3
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Motion to Dismiss, Ex. A p. 24:11-17. This testimony is consistent with Ricupero’s earlier 

interrogatory response “that during the period of alleged infringement the router was not password 

protected.” Motion to Dismiss, p. 2 n. 2.

2. All of Defendants’ neighbors testified that they subscribe to their own internet service; and, 
therefore had no reason to use Defendant’s internet. See Exhibit B, Expert  Report and Ex. A 
at 73:6. Motion to Dismiss, p. 3.

 The citation to Ricupero’s deposition is incorrect. The only testimony at  the deposition 

regarding his neighbors pertains to their proximity. Motion to Dismiss, Ex. A p. 9:18-25; 10:1-13. 

Ricupero also objects to the relevance and admissibility  of the neighbor depositions given Malibu’s 

acknowledgment they were improperly taken. See Doc. 78, p. 2.

3. After the Court  compelled Defendant to produce his hard drive, Plaintiff’s investigator found 
evidence of extensive BitTorrent use. Indeed, his computer shows that he visited numerous 
torrent websites. And, Defendant used his iPhone to access the torrent website “The Mobile 
Bay.” Motion to Dismiss, pp. 3, 6.

 Ricupero has never denied using BitTorrent. See Doc. 78 p. 2. BitTorrent itself is not illegal. 

More importantly, Malibu found no evidence on any  of Ricupero’s devices that  BitTorrent was used 

to infringe Malibu’s works. See Motion to Dismiss, Ex. B; Docs. 79-2 & 79-3.

4. Further, Defendant’s computer contains evidence of his searches for Plaintiff’s copyrighted 
works. Plaintiff’s investigator used special forensic software to examine the “unallocated 
space” in Defendant’s computer. Notably, this space contains data of recently  deleted files. 
See Exhibit B, p. 5 FN 3. In this space, Plaintiff’s investigator found links to websites 
Defendant  visited. Id. at p 5. Two of these websites were of images of Plaintiff’s works, 
specifically of photographs from Plaintiff’s models or movies. Id. Motion to Dismiss, p. 3.

 The images in question were automatically  downloaded preview thumbnails unrelated to 

BitTorrent  or Malibu’s claims. See Doc. 79-3 p. 7. More importantly, the files Malibu’s expert  found 

were a result of Ricupero’s Internet search to see who was suing him and why. See Motion to 

Dismiss, Ex. A p. 55:21-25.

5. Numerous .torrent computer files were found on Defendant’s computer. Many  of these files 
match his social media accounts and Plaintiff’s “Additional Evidence;” the Additional 
Evidence is the computer log file listing the third party  works Excipio recorded Defendant 
using BitTorrent to obtain. Motion to Dismiss, p. 3.

 Malibu has never provided any  documentation showing a correlation of Defendant’s social 

media accounts to the Additional Evidence to corroborate this statement. Furthermore, the Additional 

Evidence is not relevant and was obtained in violation of the Court order. See, Doc. 67 p. 19.

6. Taken together, this evidence proves Defendant either deleted media files obtained through 
BitTorrent  via undiscoverable means or Defendant  did not  produce all of the computer 

4
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devices on which he stored the copyrighted works he obtained via BitTorrent. Motion to 
Dismiss, p. 3.

 Baseless allegations of spoliation and perjury  play  a central role whenever a defendant shows 

Malibu is unable to prove its claims. Malibu relies on an absence of evidence of that  Ricupero 

infringed as support for the conclusion that  he did. In doing so, Malibu commits the logical fallacy  of 

argumentum ad ignorantiam, that is, an argument from ignorance (also known as an appeal to 

ignorance) in which ignorance stands for “lack of evidence to the contrary.” Such arguments are 

used in an attempt to shift  the burden of proof by exploiting the fact  that (a) true things can never be 

disproven and (b) false things can never be proven. See e.g. Ala. Tombigbee Rivers Coalition v. 

Kempthorne, 477 F.3d 1250, 1257 (11th Cir. 2007) (citing Irving M. Copi & Carl Cohen, 

Introduction to Logic 93 (8th ed. 1990)). See also, Guinan v. A.I. Dupont Hosp. for Children, 597 

F.Supp.2d 485, 511-512 (E.D. Pa. 2009). In other words, appeals to ignorance claim that the converse 

of these facts are also true. Therein lies the fallacy. As such, an absence of evidence that the 

Defendant  did not infringe does not establish infringement  nor spoliation. See also Doc. 79-3 p. 6 (no 

evidence of spoliation); id. p. 8 (the alleged missing devices were last connected prior to any  alleged 

infringements).

7. Despite receiving an interrogatory request seeking a list of all torrent files evincing 
Defendant’s BitTorrent use, Defendant failed to produce his “uTorrent history.” Plaintiff first 
learned Defendant possessed a list  of files he downloaded through his “uTorrent  history” at 
his deposition where he claimed to read its contents. Plaintiff never saw the document. And, 
no explanation offered for why this information was not produced. See Exhibit A Depo. p. 
41-42 ln 6–25 and Exhibit C, p 4. Although he failed to disclose it in an interrogatory, 
Defendant  also used multiple torrent clients; i.e., software programs that  enable BitTorrent  to 
work. See Exhibit C, p. 4 and compare it  to his deposition at  pages 45:21-23 wherein he 
admits to using at least two BitTorrent clients. Motion to Dismiss, p. 5.

 On February  10, 2015, Ricupero identified uTorrent as the BitTorrent client he recalled using 

most frequently. See Doc. 53-1 p. 8. The only  other client on Ricupero’s devices was Frostwire. 

Neither client  is relevant as Malibu identified Vuze as the client used to infringe. See Doc. 78-4. Vuze 

was not found. Motion to Dismiss, Ex. B; Doc. 79-3 p. 9.

8. Upon learning of this lawsuit, defendant researched methods to locate and delete torrent 
activity. Motion to Dismiss, p. 7.

 After being served, Ricupero searched for how to locate his BitTorrent history to confirm he 

never infringed Malibu’s works. Doc. 79-3 p. 6 (“While there are replies to this original post that 

explain how to delete these files, they are specific to PCs (Defendant’s device is not a PC, but a 
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Mac), uTorrent software and in any  event do not include counter-forensics techniques (merely 

deleting a file does not actually hide its contents from a forensics examiner.”). 

9. Ricupero prejudiced Malibu by failing to identify his roommates. Motion to Dismiss, pp. 7, 9.

 Malibu filed suit against Ricupero, not Mr. Smylie, Mr. Rajarao,1  Mr. Parker, Mr. Heckel or 

anyone else. The Supreme Court has held that “when the purpose of a discovery  request is to gather 

information for use in proceedings other than the pending suit, discovery is properly  denied.” 

Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 353 n. 17 (1978); Shepherd v. Wellman, 313 F.3d 

963, 969 (6th Cir. 2002) (same); Conti v. Am. Axle & Mfg., Inc., 326 F. App’x 900, 907 (6th Cir. 

2009) (In considering the scope of discovery, the Court may balance Plaintiffs’ “right to discovery 

with the need to prevent ‘fishing expeditions.’”). As explained in Defendant’s Motion for Summary 

Judgment [Doc. 79 pp. 4-5], Malibu filed suit against Ricupero knowing that just because he was the 

subscriber did not mean he was the infringer. At  all times, he denied as much and even made offers of 

evidence that would refute Malibu’s contentions. See Doc. 70. But Malibu would have none of it. 

Nor does Malibu explain how it was prejudiced as it is free to file suit  against any  of those 

individuals—something it would have needed to do anyway  as Rule 15(c)(3) permits an amended 

complaint to relate back only  where there has been an error made concerning the identity of the 

proper party  and where that party  is chargeable with knowledge of the mistake. It  does not  permit 

relation back where, as here, Malibu lacked of knowledge of the proper party  to begin with. Force v. 

City of Memphis, No. 10-cv-4418, 1996 U.S. App. LEXIS 30233, *13-14 (6th Cir. Nov. 14, 1996) 

(citing Wilson v. U.S., 23 F.3d 559, 563 (1st Cir. 1994)).

B. Malibu’s Stated Reason for Dismissal is neither Complete nor Accurate.

 The prejudice to a defendant  is the primary  consideration on a Rule 41(a)(2) motion, 

therefore the plaintiff’s good or bad faith in seeking the dismissal is often considered. Grover, 33 F.

3d at  718. However, Malibu’s proffered explanation for seeking voluntary  dismissal is neither 

complete nor accurate. Here, Malibu’s stated reason for seeking the dismissal is:

Defendant  does not  have the assets or income necessary to pay  a judgment and the 
attorneys’ fees Plaintiff would spend on this case.

6

1  Until Ricupero’s deposition Malibu thought Mr. Rajarao to be female and thus was not considered the possible 
infringer. See Motion to Dismiss, Ex. B ¶ 74; id., Ex. H n. 17.
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Motion to Dismiss, p. 13; id. p. 9.2

 Notwithstanding this belated realization, Malibu at  the very  least was on notice of Ricupero’s 

limited financial means as early  as March 4, 2015 [Doc. 58 p. 10]—yet it  continued to prosecute their 

case. 

 More so, when Malibu filed suit naming Ricupero, the relief it sought included an “award 

[for] statutory  damages per infringed Work pursuant” and “reasonable attorneys’ fees and costs.” See 

Doc. 5 p. 7. Therein, Ricupero was accused of downloading twenty-six of Malibu’s films—$3.9 

million in statutory  damages alone. Which begs the question, did Malibu ever truly have a reasonable 

basis for believing Ricupero, an individual who they  most likely  did a background check on,3 would 

be able to “pay a judgment or the costs and fees associated with this case”? Motion to Dismiss, p. 9. 

Given that Malibu has filed over 4,585 copyright infringement cases,4 it  fully understood the risks of 

filing this claim of copyright infringement and exploited its remedies to its advantage. With that 

advantage gone, Malibu cannot  now be heard to complain that those risks become a reality  should 

this Court deny  its motion; dismisses the case with prejudice or requires it to reimburse Ricupero for 

the considerable costs and fees incurred. 

1. Malibu’s True Reasons for Dismissal.

a. Dismissal to Avoid Discovery.

 This Court should not permit  Malibu to voluntarily  dismiss the action to thwart  a default 

judgment on its discovery  obligations.5 See e.g. In re Exxon Valdez, 102 F.3d 429, 432 (9th Cir. 1996) 

(district  court  did not  abuse its discretion in denying motion to dismiss that was “thinly  veiled 

attempt to avoid discovery” by  movants whose total failure to respond to discovery  orders prejudiced 

7

2 In further support of this contention, Malibu later extensively cites Patrick Collins, Inc. v. Osburn,  595 F. App’x 
243, 244 (4th Cir. 2015). Motion to Dismiss, p. 15.  The cite is to a one page order on which none of the quotes 
referenced appear.

3 Malibu Media v. Doe, No.  14-cv-493, Plaintiff’s Opposition to Defendant’s Motion to Dismiss, Doc. 28 p. 2 (S.D. 
Ohio March 18, 2015) (referencing a “due diligent investigation” of the defendant); Malibu Media v.  Roldan, No. 
13-cv-03007, Plaintiff’s Motion to Substitute Party Defendant, Doc. 53 ¶ 3 (M.D. Fla. Feb. 19,  2015) (Malibu’s 
“initial investigation” was an Accurint report).

4 None of which have gone to jury. Matthew Sag, IP Litigation in U.S. District Courts: 1994 to 2014, 101 IOWA L. 
REV. (forthcoming 2016) (manuscript at 114), available at http://ssrn.com/abstract=2570803

5 Any contention by Malibu that it would ever “pursue reopening discovery” [Motion to Dismiss, p. 2] rings hollow 
as it’s spent the course of this litigation avoiding discovery obligations, and reopening discovery would also 
resuscitate Malibu’s obligations.
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defendants); Webb v. Altee Indus., No. 93-cv-5288, 1994 U.S. Dist. LEXIS 5326 (N.D. Ill. Apr. 25, 

1994) (denying voluntary dismissal as it would circumvent the discovery rulings made by the court).

 As detailed in Defendant’s Motion for Default Judgment [Doc. 78], Malibu was advised at the 

October 26, 2015 discovery  conference that it faced possible dismissal if it  continued to shirk its 

discovery  obligations. Id. pp. 2-5. Discovery was set  to close January 28, 2016 with dispositive 

motions due February 29, 2016. See Doc. 74. Ricupero was deposed on January  25, 2016 and 

Malibu’s last document  production was on February  11, 2016 [Doc. 78 p. 5]. During that time, and 

up  until the last minute, Ricupero afforded Malibu every  opportunity  to comply  with his discovery 

requests. See generally Doc. 78. Instead, after pursuing Ricupero for a year and a half and refusing to 

produce any  evidence to substantiate its claims, Malibu moved to voluntary dismissal six days before 

Ricupero’s dispositive motions were due.

b. Dismissal to Avoid Adverse Determination on Merits.

 A motion for a voluntary dismissal should also be denied when, as here, the purpose is to 

avoid an adverse determination on the merits of the action. See Jones v. Lemke, 178 F.3d 1294 (6th 

Cir. 1999) (noting that district court  properly  denied plaintiff’s motion to dismiss without prejudice 

where “defendants put forth considerable effort  and expense in preparing their motion for summary 

judgment, the plaintiff delayed his motion to dismiss until the case was ripe for decision, and his 

explanation for the need to take a dismissal is clearly insufficient”); Fawns v. Ratcliff, 117 F.3d 1420 

(6th Cir. 1997) (“Considering the advanced stage of the proceedings, [plaintiff’s] failure to offer any 

explanation for the need for a dismissal, and the significant time and effort invested by  the parties, 

we cannot  say that  the district court  abused its discretion by  denying [plaintiff’s] motion to dismiss 

her suit without  prejudice.”); Fieger v. Gonzales, No. 07-cv-10533, 2007 U.S. Dist. LEXIS 57606 

(E.D. Mich. Aug. 8, 2007). 

 Again, Malibu only  moved to voluntary  dismissal after a year and a half after extensive 

motion practice and discovery  had occurred, and only  six days in anticipation of the deadline for 

8
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Defendant’s Motion for Summary Judgment [Doc. 79].6  Cf. Pennington v. Lake Local Schs. Bd. of 

Ed., 257 F.R.D. 629, 633 (N.D. Ohio 2009) (when considering propriety  of plaintiffs’ motion for 

Rule 41(a)(2) dismissal, court  noted that plaintiffs were not trying to avoid judgment  on the merits, 

because they filed their motion more than one month before the defendants moved for summary 

judgment).

C. Ricupero has Expended Considerable Effort and Expense Defending Against Baseless 
Claims.

 Ricupero has undertaken substantial effort and expense in defending a case that  Malibu knew 

(or should have known) was baseless from the start. Malibu filed suit  premised on evidence 

insufficient to identify  the infringer. See Doc. 79 pp. 4-6. Malibu is well aware that  “an IP address 

alone is not enough to impose liability  on Doe.” Malibu Media v. John Doe, No. 13-cv-06312, 2016 

U.S. Dist. LEXIS 14798, *19 (N.D. Ill. Feb. 2, 2016). See also Malibu Media v. Doe, No. 14-cv-493, 

Doc. 8-1 p. 12 (S.D. Ohio Aug. 22, 2014) (correspondence between counsel) (Defendant: “As we 

both know, the subscriber is not necessarily the infringer.” Malibu: “Yes, this is correct.”). Even if 

Malibu had a basis to believe an IP address alone was sufficient, pursuing non-frivolous claims 

through the use of multiplicative litigation tactics that are harassing, dilatory, or otherwise 

“unreasonable and vexatious.” Jones v. Continental Corp, 789 F.2d 1225, 1230 (6th Cir. 1986).

 Nevertheless, despite lengthy precedent  to the contrary and its own acknowledgement, 

Malibu proceeded to sue Ricupero. The result being Ricupero was forced to engage in wasteful, 

expensive, and protracted motion practice and discovery 7 rather than be shamed into settling a case 

Malibu could neither prove nor intended to. Under these circumstances, it is reasonable to conclude 

that Malibu did not have a good faith belief that its suit was well founded. Malibu Media, LLC v. 

Does 1-5, No.12-cv-2950, 2012 U.S. Dist. LEXIS 77469, *2 (S.D.N.Y. June 1, 2012) (“This Court 

9

6 Whether or not a summary judgment has been filed prior is not, without more, a basis to either deny or grant a 
voluntary dismissal—a defendant must still show prejudice. Metropolitan Fed. Bank of Iowa v. W.R Grace, 999 F.2d 
1257, 1262 (8th Cir. 1993) (“[w]hile a pending motion for summary judgment is a factor the court may take into 
account when considering whether to grant a motion for voluntary dismissal, it is not by itself dispositive”); 
Paulueci v. City of Duluth, 826 F.2d 780, 782-783 (8th Cir.  1987) (must show prejudice). However,  the expense 
associated with the preparation of a summary judgment motion may be considered in determining whether the 
defendant has been prejudiced, as may the fact that the plaintiff sought the dismissal in anticipation to the summary 
judgment motion. See Perkins v. MBNA Am., 43 Fed. App’x. 901, 902 (6th Cir. 2002).

7 Any contention Ricupero could use the discovery Malibu has produced herein for another matter is belied by the 
fact Malibu has produce no discovery and the statute of limitations on its claims against Ricupero are fast 
approaching.
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shares the growing concern about unscrupulous tactics used by  certain plaintiffs, especially in the 

adult  films industry, to shake down the owners of specific IP addresses from which copyrighted adult 

films were allegedly downloaded.”).

Malibu’s corporate strategy  relies on aggressively suing for infringement and 
obtaining accelerated discovery of the IP address holder’s identity  from the ISP. It 
then seeks quick, out-of-court settlements which, because they  are hidden, raise 
serious questions about misuse of court procedure.

Malibu Media, LLC v. Doe, No. 15-cv-4369, 2015 U.S. Dist. LEXIS 87751, *10-11 (S.D.N.Y. July  6, 

2015).

In fact, most cases are voluntarily  dismissed by Malibu Media pursuant to Rule 41(a)
(1)(A)(i) without  obtaining a summons, but presumably after Malibu Media has used 
the third-party subpoena to obtain a settlement.

Malibu Media, LLC v. Ramsey, No. 14-cv-718, 2015 U.S. Dist. LEXIS 151273, *5 (S.D. Ohio May 

26, 2015).

In the more than 60 Malibu Media cases before this Court, Malibu Media has not 
shown any indication that it  intends to prosecute the merits of its copyright 
infringement claims.” 

Malibu Media, LLC v. Downs, No. 14-cv-707, 2015 U.S. Dist. LEXIS 165734, *4 (S.D. Ohio May 

26, 2015).

 Considering the filings of record, the pertinent Rules of Civil Procedure and case law, the 

repeat extensions,8  and the motions to dismiss and strike Ricupero’s counterclaims and defenses, 

motion to compel—voluntary  dismissal unequivocally  establishes the untruth of Malibu’s allegations 

against Ricupero. This further reinforces the consensus held by  numerous courts that Malibu never 

had a genuine interest in proceeding to trial. Malibu Media v. Doe, No. 12-cv-13312, 2013 U.S. Dist. 

LEXIS 141384, *5-9 (E.D. Mich. Sept. 30, 2013) (citation omitted) (“The pattern exhibited by 

Malibu Media indicates a lack of intent to litigate these claims, and these claims are not generally 

expected to go to trial.”) Instead this action was a deliberate attempt to coerce a settlement from 

Ricupero by  causing him to expend time and money  on a meaningless goose-chase of a case. See e.g. 

Malibu Media, LLC v. Does, 923 F.Supp.2d 1339, 1345-46 (M.D. Fla. 2013); In re TCI, Ltd., 769 F.

2d 441, 446 (7th Cir. 1985) (“Suits are easy  to file and hard to defend. Litigation gives lawyers 

10

8  See e.g. Malibu Media v. Doe, No. 14-cv-493, ECF #23 p. 5 (S.D. Ohio March 11, 2015) (collecting repeated 
requests for extensions to serve in this District alone); id.,  ECF #26 p. 4 (collecting “inadvertent” identity 
disclosures by Malibu Media against defendants who refuse to settle); Doc. 30-1 pp. 2-3 (collecting Malibu’s 
repeated requests for extensions to file expert reports).
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opportunities to impose on their adversaries costs much greater than they impose on their own 

clients. The greater the disparity, the more litigation becomes a predatory instrument rather than a 

method of resolving honest disputes.”).

 Rule 41(a) has been Malibu’s saving grace, protecting it from the many insurmountable 

evidentiary  and ethical flaws in its copyright cases, letting it  skirt sanctions and duck any substantive 

investigation of the merits of its claims. Now, Malibu it asks this Court for absolution at Ricupero’s 

expense—seeking to deprive him of the opportunity  for vindication at the summary judgment stage. 

But “Malibu Media is a sophisticated litigant, so it  should not be allowed to avoid sanctions simply 

by  adapting its tactics after being questioned by  multiple federal judges.” Malibu Media v. Doe, No. 

13-C-536; No. 13-C-544; No. 13-C-779, 2013 U.S. Dist. LEXIS 176701, *14 (E.D. Wis. Dec. 12, 

2013). 

D. Dismissal without Prejudice is Inappropriate.

 This Court has already  struck Ricupero’s counterclaim for declaratory  relief as redundant 

[Doc. 22]. To grant dismissal without prejudice at this stage would strip him of any hope for relief.

1. The Fogerty Factors Weigh in Favor of Attorney’s Fees.

 Malibu’s analysis of the Forgerty factors in support of its motion is misplaced for two 

reasons. See Motion to Dismiss, p. 16; Fogerty v. Fantasy, Inc., 510 U.S. 517 (1994). 

 First, because the Fogerty factors are only relevant  when a “prevailing party” seeks attorney’s 

fees under the Copyright Act, any analysis is premature in light of the fact the Court  has yet to make 

a determination that  Ricupero is a prevailing party. See e.g. Bridgeport Music, Inc. v. London Music, 

U.K., 345 F.Supp.2d 836 (M.D. Tenn. 2004), aff'd 226 F. App’x 491 (6th Cir. 2007) (affirming but 

expressly  declining to decide whether voluntary dismissal with prejudice satisfied prevailing-party 

test); Interscope Records v. Leadbetter, No. 05-cv-1149, 2007 U.S. Dist. LEXIS 65955, *13 (W.D. 

Wash. Sept. 6, 2007). Second, Malibu’s analysis is premised upon the unsubstantiated and erroneous 

conclusion that Ricupero is in fact the infringer.

2. Ricupero respectfully submits that the Court should dismiss this case with prejudice.

 Ricupero respectfully requests that the Court grant  Malibu’s voluntary  dismissal on the 

condition that  the case be dismissed “with prejudice” and that Ricupero be permitted to seek his fees 

and costs as the prevailing party under the Copyright Act or Rule 41. 
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 Herein, Malibu requests alternate forms of dismissal but  both contingent on denying 

Ricupero his costs and fees. No such conditions should be imposed. See generally Carter v. Yellow 

Freight Sys., No. 01-cv-1230, 2006 U.S. Dist. LEXIS 4250, *15 (S.D. Ohio Feb. 3, 2006) (for the 

notion that a court  may  not impose conditions on the nonmoving party  to protect the plaintiff from 

the consequences of its dismissal).

 Dismissals without prejudice are usually  conditioned upon the plaintiff paying expenses 

incurred by  the defendant in defending the suit, and may  be imposed sua sponte. Degussa 

Admixtures. Inc. v. Burnett, 471 F.Supp.2d 848, 852 (W.D. Mich. 2007). The purpose of awarding 

costs is to reimburse the defendant  for expenses incurred and to compensate wasted effort in 

defending the dismissed action [Duffy v  Ford Motor Co., 218 F.3d 623, 626 (6th Cir. 2000)] and to 

deter vexatious litigation [Degussa, 471 F.Supp.2d at 852]. Accordingly, the costs available under the 

rule are not limited to taxable costs, but may  include compensation for all litigation-related costs, 

including attorney’s fees. See Moore’s Federal Practice § 41.40[10][d] (3d ed. 2012). However, when 

as here, a plaintiff seeks a dismissal but asks the court to waive costs, then a court is justified in 

construing the request as one for a dismissal with prejudice. Id. (citing Babcock  v. McDaniel, 148 F.

3d 797, 799 (7th Cir. 1998).

 As a general rule, the court  lacks discretion to deny  the motion if the plaintiff requests that 

the dismissal be with prejudice. Here Malibu, as a matter of tactics, faced with the imposition of 

attorneys’ fees and costs, also requests that the action be dismissed with prejudice to avoid payment. 

Smoot v. Fox, 353 F.2d 830, 833 (6th Cir. 1965). Malibu’s conduct has been so vexatious that  an 

award of costs is appropriate and due.9 Circumstances that might  warrant an award of costs include 

cases in which: (1) the plaintiff’s claim was entirely  without  merit or based on perjury; (2) the 

plaintiff commenced the litigation wantonly, or for purposes of harassment, delay, or other improper 

motive; or (3) plaintiff has evidenced a pattern of bringing potentially  meritorious claims and then 

dismissing them with prejudice after inflicting substantial costs on the defendants and the judicial 

system. See Moore’s Federal Practice § 41.40[10][d] (3d ed. 2012); First Bank v. Hartford 

12

9  See generally Malibu Media v. Doe,  No. 14-cv-10155, ECF #28 (S.D. NY. Sept. 2, 2015) (letter detailing how 
Malibu pursued claims absent any evidence the Doe infringed); Malibu Media v. Leo Pelizzo, No. 12-cv-22768, ECF 
#41 (S.D. Fla. July 1, 2013) (sanctions motion brought because Malibu threatened to take case to trial where Pelizzo 
would “lose everything he owns” if he didn’t accept walkaway settlement); Malibu Media,  LLC v. Shekoski, No. 13-
cv-12217, ECF #22-1 (E.D. Mich. Sept. 9, 2014) (letter from Malibu offering a walkaway settlement or face 
additional claims).
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Underwriters Ins. Co., 307 F.3d 501 (6th Cir. Ohio 2002) (citing Colombrito v. Kelly, 764 F.2d 122, 

134 (2d Cir. 1985) (“[o]ur reading of Rule 41(a)(2) does not altogether foreclose fees in the event of 

a dismissal with prejudice. Conceivably such an award might be one of the appropriate terms or 

conditions authorized by Rule 41(a)(2), e.g., if a litigant had made a practice of repeatedly  bringing 

potentially meritorious claims and then dismissing them with prejudice after inflicting substantial 

litigation costs on the opposing party  and the judicial system”)); Shipes v. Amurcon Corp., No. 10-

cv-14943, 2012 U.S. Dist. LEXIS 61381, *8 (E.D. Mich. May 2, 2012) (citing Aerotech, Inc. v. Estes, 

110 E3d 1523, 1528 (10th Cir. 1997)).

 Under this analysis, even if the Court were to grant Malibu’s motion, Ricupero would still be 

entitled to his costs and fees as either a prevailing party or because of Malibu’s vexatious conduct.

CONCLUSION

 A court  must temper a plaintiff’s right to voluntary  dismiss by  imposing consequences when 

it used not in good faith, but  rather as a tactical tool to frustrate due process and in such a way that it 

prejudices a defendant’s rights. See e.g. Collins v. Warden, London Corr. Inst., No. 12-cv-1093, 2014 

U.S. Dist. Lexis 72643 (S.D. Ohio May 28, 2014). The fact  that Malibu can unilaterally  terminate the 

action under Rule 41(a) does not  mean that  it should not be held accountable for what  occurs in that 

action. River City Capital, L.P. v. Bd. of County Comm’rs, 491 F.3d 301, 310 (6th Cir. Ohio 2007); 

Cooter & Gell, 496 U.S. at 397-98. As the Supreme Court has recognized, the purpose of the Rule 41 

provisions regarding voluntary  dismissal without prejudice is to “curb abuses of the judicial system,” 

and the policies behind Rule 41 are “completely compatible” with the policies of other Federal Rules 

whose violation may bring sanctions or impose penalties. Id. at 397.

 WHEREFORE Ricupero respectfully  requests this Court dismiss Malibu’s claims with 

prejudice pursuant to either the Court’s discretion, Defendant’s Motion for Default Judgment [Doc. 

78] or Defendant’s Motion for Summary Judgment [Doc. 79].

Dated: March 4, 2016
 Respectfully submitted,
 
 /s/ Jason E. Sweet
 _________________________
 Jason E. Sweet (BBO# 668596)
 BOOTH SWEET LLP
 32R Essex Street
 Cambridge, MA 02139
 Tel.: 617-250-8619
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 Fax: 617-250-8883
 Email: jsweet@boothsweet.com
 Pro Hac Vice Appearance

CERTIFICATE OF SERVICE

 I hereby  certify  that  on this March 4, 2016 I filed the foregoing document and my supporting 
affidavit  through the Court’s CM/ECF system, which will serve the documents on all counsel of 
record who have consented to electronic service.
 /s/ Jason E. Sweet
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