
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO

 
 )
MALIBU MEDIA, LLC, )
 )
 Plaintiff, ) 
 ) Case No.: 2:14-cv-00821-ALM-TPK
v. )
 )
DAVID RICUPERO, )
      )
 Defendant.   )
 )

DEFENDANT’S MOTION FOR DEFAULT JUDGMENT WITH PREJUDICE 
PURSUANT TO FED.R.CIV.P. 37

 Plaintiff Malibu Media LLC refused to produce the only  probative evidence it claimed would 

support liability. When ordered to produce the evidence Malibu Media denied any order had issued. 

After discovery closed Malibu Media represented that it is contractually  prohibited from obtaining 

and producing the evidence. Malibu Media compounded its intentional failure to meet its discovery 

obligations with a cascade of belated requests for extensions, unequivocally  false statements to the 

Court and Defendant David Ricupero, and other dilatory and obstructive tactics. While forced to 

incur costs in his defense, Ricupero was irreparably  prejudiced by  Malibu Media’s unmitigated 

failure to provide him with the facts behind this action. He therefore requests the sanction of 

dismissal with prejudice.

RELEVANT FACTS & PROCEDURAL HISTORY

 On September 22, 2014 Malibu Media filed an amended complaint naming Ricupero as the 

defendant. See Doc. 5. On October 2, 2014, the day after being served with the complaint, Ricupero 

at his own expense and initiative, proceeded to have his hard drive imaged and searched to confirm 

his innocence. The imaged drive was repeatedly offered to and repeatedly rejected by the Plaintiff 

over the last eight months. See Doc. 70.

 Ricupero filed an answer on October 20, 2014 proclaiming his innocence. See Doc. 7.  

 On December 2, 2014 the Court set a pretrial schedule chosen by Malibu by which discovery 

was to close on March 31, 2015 and Malibu’s expert report would be served by  February  21, 2015. 

See Doc.11. On January  20, 2015, Ricupero served his first sets of interrogatories [Ex. A], document 

requests [Ex. B] and admissions [Ex. C].
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 On February  10, 2015, Ricupero identified uTorrent as the BitTorrent client he recalled using 

most frequently. See Doc. 53-1 p. 8. On April 4, 2015, Malibu’s motion to compel identified uTorrent 

as “the exact BitTorrent client used to infringe Plaintiff’s works.” See Doc. 36 p. 8 n. 2. On May  28, 

2015, Malibu produced documents showing ‘the exact BitTorrent client used to infringe Plaintiff’s 

works’ was Vuze—not uTorrent. See Ex. D.

 On Friday, February  20, 2015 Ricupero assented to Malibu’s request  for an extension to serve 

its discovery responses, then due February  23, 2015. The new deadline, proposed by  Malibu, was 

February  26, 2015. On February 23, 2015, Malibu filed what was to be the first  of five belated 

requests to extend its discovery  obligations.1  See Doc. 25. See also Docs. 47, 57, 64 & 68. On 

February  26, 2015, at 6:45 PM, Malibu emailed its responses to Ricupero’s first sets of 

interrogatories [Ex. E],2 document requests [Ex. F] and admissions [Ex. G]. 

 On March 17, 2015, Ricupero sent Malibu a letter attempting to address material deficiencies 

with its discovery  responses. See Ex. H. Over the next two months Ricupero made several 

unsuccessful attempts to elicit a response from Malibu regarding those deficiencies.3

 On March 31, 2015, less than 14 days before discovery was originally  set  to end, Malibu 

noticed depositions of Ricupero’s neighbors for April 10, 2015, a time it  knew Ricupero’s counsel 

would be unable to attend. See Doc. 39. At  the April 17 status conference, this Court indicated that it 

would not allow the neighbor depositions to be used at trial.4 Nonetheless, Malibu’s expert report and 

motion for dismissal rely  in part on these depositions. See Doc. 75. Malibu later noticed Ricupero’s 

deposition for April 15, 2015 despite its awareness undersigned would be unavailable. See Doc. 41. 

2

1 Plaintiff has established a lengthy history of filing extensions, whether for expert reports, responding to motions or 
effectuating service. See Doc. 30-1 (identifying Plaintiff “extension pleading” practice and providing a partial list of 
expert report extensions sought by Plaintiff); Order to Show Cause, Malibu Media v. Doe, 14-cv-493, ECF #27 (S.D. 
Ohio March 16, 2015).

2 Malibu delivered its responses to these interrogatories unsigned. After several requests by Ricupero, a signed copy 
was produced on March 27, 2015. Undersigned noticed the signature of Colette Field on the document was 
markedly different than one appearing on a notarized document. Undersigned requested the interrogatories in this 
matter be notarized pursuant to Fed.R.Civ.P. 33(b)(3) to remove any doubt. Malibu stated it was under no obligation 
to comply.

3  “Not only has Plaintiff been slow with respect to pursuing discovery, it has also been sluggish to respond to 
Defendant’s discovery requests. Defendant propounded requests for documents and, although it timely responded, to 
date, the only documents Plaintiff has actually produced are copies of the PCAPs. Plaintiff has yet to respond to 
Defendant’s letter of deficiencies and subsequent follow-up inquiries. Under these conditions,  Defendant objects to 
any extension or compelling of discovery.” See Doc. 58 p. 5 fn. 4.

4 Beginning August 2015 thru January 2016, Malibu repeatedly made known its intent to re-depose the neighbors ‘to 
comply’ with the Court’s position.
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On April 13, 2015, undersigned called Veritext, Malibu’s court reporting service, to inquire as to the 

status of the Ricupero’s April 15 deposition. Undersigned was informed that said deposition had been 

canceled on April 9 by Malibu. Nonetheless, on April 15, 2015, Malibu represented to this Court that 

Ricupero and his counsel had purposely  failed to attend the deposition. See Doc. 47 p. 7. The next 

day, undersigned, had Veritext send an email to counsel confirming Malibu’s cancellation of 

Ricupero’s deposition.5 See Doc. 53 pp. 9-10. Undersigned then sent  counsel an email asking at to 

withdraw the offending paragraph and followed up  on the issue during the April 16 status conference 

before this Court. The following day, on April 17, 2015, Plaintiff again knowingly  reasserted this 

false statement opposition to Defendant’s motion for a protective order. See Doc. 51.6

On April 7, 2015, Malibu produced a USB flash drive containing, for each of the twenty-six 

allegedly infringed films, (1) [the names of] a .tar file and a .torrent  file, (2) a PCAP (packet capture), 

and (3) a technical report, with no further documentation or evidence establishing a chain of custody.  

 After the Court extended the discovery  deadlines [Doc. 67], Ricupero, on July  16, 2015, 

again inquired about the outstanding discovery  and unresolved deficiencies. See Ex. I. Malibu 

notified Ricupero on July  20, 2015 that it would respond “as soon as practicable.” Id. A month later, 

on August 20, 2015, Malibu Media served its reply  to Ricupero’s objections, largely  reiterating its 

initial responses. See Ex. J.

 On September 17, 2015, Ricupero provided Malibu another letter detailing the key 

shortcomings in its discovery  production, and requested a conference the next day. See Ex. K. When 

Ricupero’s counsel called on September 18, 2015, Malibu’s counsel stated that  he had not  had an 

opportunity  to review the letter, but would over the weekend and respond on Monday, September 21, 

2015. On September 23, 2015, after not hearing back from Malibu, Ricupero followed up on his 

letter via email. See Ex. L. This inquiry too, prompted no response from Malibu.

 Ricupero next  heard from Malibu on October 2, 2015 when it asked him to assent to a 30-day 

extension of time for its expert to complete his report, without mentioning his request to meet and 

confer. Ricupero stated he would consent to an extension if Malibu provided the outstanding 

3

5  Malibu also sought to schedule Ricupero’s deposition two additional times. In emails on July 15, 2015 and 
September 8, 2015, Malibu requested dates Ricupero was available. Though dates were given, Malibu never noticed 
a deposition.

6 Malibu later claimed it make no false statement, because its counsel was unaware it had ‘inadvertently cancelled’ 
Ricupero’s deposition. See Doc. 59
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documents or provide dates it was available for an informal discovery conference. See Ex. M. Malibu 

never responded and filed for its extension. See Doc. 68.

 On October 8, 2015, Ricupero again inquired as to the unfulfilled discovery requests, 

Malibu’s intention of compliance and available dates for a discovery  conference. See Ex. N. On 

October 9, 2015, undersigned emailed the court clerk, cc’ing Malibu, regarding his attempts to 

resolve the issues without  court intervention and Malibu’s failure to respond. See Ex. O. On October 

12, 2015, Malibu’s counsel, Yousef Faroniya, responded that  he was usually free “early  afternoons to 

confer.” See Ex. P. The following day, Ricupero responded with available dates and times to confer. 

Id.

 After receiving no response from Malibu, Ricupero again reached out  on October 15, 2015, 

noting it  had taken a month to schedule a phone call. See Ex. Q. The parties conferred on October 19, 

2015, but were unable to resolve the issues. See Ex. R.

 At the informal discovery  conference on October 26, 2015, Malibu’s counsel Mr. Faroniya 

reiterated its position that its investigators IPP and Excipio were third-party vendors [See e.g. Ex. F 

& Ex. J] and that any relevant  documentation evidencing Ricupero’s guilt  was therefore not  within 

Malibu’s possession, custody, or control. Malibu also maintained Ricupero was not entitled to the 

same access to the software that tracked his alleged infringements that was afforded to its expert. Id. 

The Court  expressed disbelief and declared that it had specifically  ruled on this issue in other matters. 

The Court  explained that because IPP and Excipio acted at the behest  of Malibu, any  such evidence is 

in Malibu’s possession. The Court issued an oral order requiring Malibu to produce such evidence 

along with its expert  report and instructed Ricupero to move for summary  judgment 

if Malibu refused to comply or its production was insufficient.

 Malibu produced its expert  report  on November 4, 2015, later ‘supplemented’ on December 

23, 2015. The following day, undersigned spoke with Malibu’s new counsel, Emilie Kennedy, 

regarding the status of the still-pending discovery  requests and material shortcomings of the expert 

report. After conferring, counsel agreed that additional time was required in order to supplement the 

expert  reports, complete discovery, and file dispositive motions. See Doc. 73. Ms. Kennedy further 

stated she was unaware of the October 26 conference or its outcome, and expressed surprise at the 

notion that a principal would be considered in possession of documents created by  its agents. 

Undersigned urged Ms. Kennedy  to speak with Mr. Faroniya to confirm his representations. Ms. 

4
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Kennedy  later, on or about November 16, informed undersigned she had spoken with Mr. Faroniya 

who denied that the Court had stated that ordered production of the investigative materials.

 On November 10, 2015, Malibu produced a second MySQL log purportedly  including the 

columns missing from its May 28, 2015 production. Malibu also told Ricupero a more substantive 

response to his discovery  requests (some more than nine months overdue) was forthcoming. On 

November 12, 2015, undersigned noticed discrepancies with the second log and inquired with Malibu 

Media whether the log was complete. On November 16, 2015, Malibu produced a third MySQL log.

 On November 25, 2015, Malibu informed undersigned that it would stand on its objections 

absent a written order from the Court, and represented, for the first time, that the worm drives 

Ricupero had requested in discovery were too large to be economically shipped. Undersigned sent an 

email to Ms. Kennedy memorializing that conversation. See Ex. S. Malibu did not respond.

 On January  4, 2016, undersigned spoke with Malibu regarding its refusal to produce 

evidence. Ms. Kennedy, for the first time, stated that  Malibu was contractually  prohibited from 

obtaining the evidence from its investigators. Ricupero served a formal discovery request for the 

contract on January 12, 2016. See Ex. T. Undersigned followed up on the request  on February 1, 

2016, and asked for a copy  of an affidavit  Malibu recently obtained from Time Warner Cable. See 

Ex. U. Malibu responded on February 11, 2016 objecting to the request as untimely and on the 

grounds of confidential business information, but produced the Time Warner Cable affidavit. See Ex. 

V.

LEGAL STANDARD

 “If a party  … fails to obey  an order to provide or permit discovery, … the court  where the 

action is pending may … dismiss[] the action or proceeding in whole or in part.” Fed.R.Civ.P. 37(b)

(2)(A)(v).7  The Sixth Circuit has articulated four factors relevant  when reviewing dismissals under 

Rule 37, namely:

1) whether the party’s failure to cooperate in discovery is due to willfulness, bad faith, or fault; 

5

7 Sanctions in this case are also available under Fed. R. Civ. P. 41(b) (“[f]or failure of the plaintiff to prosecute or to 
comply with these rules or any order of court, a defendant may move for dismissal of an action or of any claim 
against the defendant”), see Coleman v. American Red Cross, 145 F.R.D. 422, 429 (E.D. Mich. 1993) (Rule 41 has 
been utilized in the Sixth Circuit “as a substitute for and as a supplementary basis for sanctions under Rule 37(d) at 
least as to an aggrieved defendant who moves for such relief.”); Rule 37(a)(3)(c)(B)(iv) (failure to permit inspection 
of documents); 28 U.S.C. §1927 and the Court’s inherent power to impose sanctions, see Jones v. Illinois Central R. 
Co., 617 F.3d 843, 854 (6th Cir. 2010); and Fed. R. Civ. P. 26(g)(3) (making a discovery certification in violation of 
Rule 26(g) without substantial justification).
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2) whether the adversary  was prejudiced by the dismissed party’s failure to cooperate in 
discovery; 

3) whether the dismissed party was warned that failure to cooperate could lead to dismissal; and
4) whether less drastic sanctions were imposed or considered before dismissal was ordered.

Reg’l Refuse Sys., Inc. v. Inland Reclamation Co., 842 F.2d 150, 153-55 (6th Cir. 1988) (affirming 

Rule 37(b)(2)(C) dismissal); Tech. Recycling Corp. v. City of Taylor, 186 Fed. App’x 624, 631-632 

(6th Cir. 2006) (same); Harmon v. CSX Transp., Inc., 110 F.3d 364, 366-67 (6th Cir. 1997) (same).

 This four-factor test  employed by the Sixth Circuit under Rule 37(b) is a balancing test. 

Grange Mut. Cas. Co. v. Mack, 270 Fed. App’x. 372, 376 (6th Cir. 2008). No one factor is 

dispositive. United States v. Reyes, 307 F.3d 451, 458 (6th Cir. 2002); Fharmacy Records v. Nassar, 

379 Fed. App’x 522, 524 (6th Cir. 2010) (citations omitted). “Although no one factor is dispositive, 

dismissal is proper if the record demonstrates delay or contumacious conduct.” United States v. 

Reyes, 307 F.3d 451, 458 (6th Cir. 2002). 

 This Court may  enter default and dismiss Malibu Media as the first  and only  sanction. Id. at 

457-58 (citing Harmon, 110 F.3d at 368). “[I]t is presumed that  dismissal is not  an abuse of 

discretion if the party has the ability to comply with a discovery  order but does not.” Id. at  458; cf. 

Harmon, 110 F.3d at 368 (finding a bad-faith failure to cooperate in discovery  when party  did not 

adequately  answer discovery  requests served almost one year previously, “in disregard for [the 

requesting party]’s persistent requests and with contempt for an order of the court”). 

 The Sixth Circuit  has held that blocking a party’s access to evidence is alone sufficient  to 

merit entry of a default judgment. “It  is in cases like this one, where the obstruction prevented the 

other party  from accessing evidence needed to bring the case, that default is most likely  to be the 

appropriate sanction.” Grange Mut., 270 Fed. App’x. at 378; see also Southern Elec. Supply Co., Inc. 

v. Lienguard, Inc., No. 05-cv-442, 2007 U.S. Dist. LEXIS 53860, *8 (S.D. Ohio July 25, 2007) 

(Kemp, M.J.) (“Blocking a party from accessing evidence needed to fairly litigate an issue, claim, or 

defense constitutes the most important and obvious type of prejudice.”).

ARGUMENT

 Malibu’s obstructions manifest willfulness and bad faith. It prejudiced Ricupero by 

withholding material evidence that forms the basis for all allegations against him. At  the informal 

discovery  conference the Court ordered production and invited a motion to dismiss if Malibu 

continued to fail to produce. Malibu disregarded the order, denying it  was issued; and claimed after 

6
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the close of discovery (and almost a year after the discovery request) that its contract  with the third-

party  investigator that collected the evidence prohibited it from obtaining the evidence it paid the 

investigators to find. This subterfuge of the Rules and the Court’s order calls for dismissal. 

A. Malibu Media argues it is neither in possession, custody or control  of the evidence against 
Mr. Ricupero.

 
 Contrary to applicable precedent and a direct order from this Court, Malibu maintains that it  

is neither able nor obliged to produce documents that purportedly  evidence Ricupero’s guilt. Rather, 

Malibu argues that  the relevant evidence must be subpoenaed from the German investigators it hired 

to collect it, and at Ricupero’s expense. See Ex. J at 1(a).

Yes, it is our position that Excipio is a third party and we do not  have control to 
require them to sit for a deposition or compel production of evidence beyond what we 
have already  produced. In order to depose them or receive the evidence you 
requested, you must  subpoena them directly.  My client does not have that evidence 
in its possession, custody or control.  I can ask Excipio if they  will allow us to accept 
a subpoena from you on their behalf to avoid the formalities of the Hague convention, 
but  ultimately  you do need to serve a subpoena on them – we cannot legally bind 
them to this matter as they are a third party.

See Ex. W. 

 A party  may  not resist discovery  on the grounds that  the information sought is kept  by  the 

party’s third-party  vendor. “[A]ny  competent practitioner would know [this does] not justify  a party’s 

refusal to provide responsive information over which it  has control.” Brown v. Tellermate Holdings 

Ltd., No. 11-cv-1122, 2014 U.S. Dist. LEXIS 90123, *11-12 (S.D. Ohio July  1, 2014) (Kemp, M.J.). 

A party with the right  to collect the requested information “controls” the documents for purposes of 

Rule 34(a). Legal ownership of the requested documents or things is not  determinative and actual 

possession is not necessary. In re Bankers Trust Co., 61 F.3d 465, 469 (6th Cir. 1995). 

In light of the Rule’s language, ‘[a] party  responding to a Rule 34 production request 
cannot furnish only that information within his immediate knowledge or possession; 
he is under an affirmative duty to seek that information reasonably available to him 
from his employees, agents, or others subject to his control.’ 

Flagg v. City of Detroit, 252 F.R.D. 346, 353 (E.D. Mich. 2008) (emphasis added) (internal quotation 

marks and citation omitted), aff’d, 715 F.3d 165 (6th Cir. 2013).

1. Malibu Media refuses to produce evidence IPP and Excipio gathered on its behalf.
 
 Regardless of actual possession, IPP and Excipio acted at the behest of Malibu when they 

gathered the evidence upon which this action is founded. They had no other incentive for observing 

7
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and collecting the data. Craig v. Bridges Bros. Trucking LLC, No. 12-cv-954, 2014 U.S. Dist. LEXIS 

105470, *9-11 (S.D. Ohio Aug. 1, 2014) (Kemp, M.J.); Libertarian Party v. Husted, No. 13-cv-953, 

2014 U.S. Dist. LEXIS 104873, *18 (S.D. Ohio July 31, 2014) (Kemp, M.J.).8  Malibu’s contrary 

position is riddled with contradictions, as it  has admitted to such a principal/agent  relationship with 

its investigators. Its response to Ricupero’s first request for production stated, “IPP and Excipio are 

merely data vendors whom Malibu Media employs.” See Ex. F (Response to Request  10). Its reply to 

Ricupero’s objections stated, “IPP and Excipio are nothing more than regularly used third party 

vendors to Malibu Media.” See Ex. J. On January 12, 2016 its counsel stated,

You continue to ask me very  specific and detailed questions about how Excipio – a 
third party  – runs their business. I do not represent them, my client only hired them 
to provide data. You need to subpoena them so that they  may  speak on their own 
behalf about these issues.

See Ex. W. (emphasis added).

2. Malibu Media asserts it is contractually prohibited from accessing Its evidence against 
Mr. Ricupero, and refuses to produce the contract.

 
 On January  4, 2016, Malibu claimed it is contractually  prohibited from accessing or 

producing evidence purporting to prove the alleged infringements gathered on its behalf by Excipio.  

Malibu refuses to produce the contract. See Ex. V. That claimed contractual obligation is “something 

which, most reasonable people would (correctly) surmise could not possibly  be true.” Brown, 2014 

U.S. Dist. LEXIS 90123, *14. Malibu’s position contradicts Excipio CEO Norbert Türbach’s 

declaration in another case that  “Malibu is not a client of Excipio.” Malibu Media v. John Doe, No. 

13-cv-6312, ECF #46-2 ¶ 9 (N.D. Ill. March 14, 2014) (emphasis added) (attached as Ex. X).

Parties may  … not, by  directly  misrepresenting the facts about what information they 
have either possession of or access to, shield documents from discovery  by (1) stating 
falsely, and with reckless disregard for the truth, that there are no more documents, 
responsive or not, to be produced; or (2) that they  cannot obtain access to responsive 
documents even if they  wished to do so. Because that is the essence of what occurred 
during discovery  in this case, the Court has an obligation to right  that wrong, and will 
do so in the form of sanctions authorized by Fed. R. Civ. P. 37.

 
Brown, 2014 U.S. Dist. LEXIS 90123, *2.

B. The evidence withheld by Malibu Media is critical to preparing a viable defense.

8

8 See also, Kiser v. Pride Commc’ns, Inc.,  No. 11-cv-00165, 2011 U.S. Dist.  LEXIS 124124, *11 (D. Nev. 2011) 
(compelling defendant to produce its payroll and time-clock records, rejecting an argument that it used a third-party 
payroll vendor to process and maintain the data; finding it “inconceivable” that defendant lacked ability to request—
i.e., “control”—the records from its vendor); Chura v. Delmar Gardens of Lenexa, Inc., No.  11-cv-2090, 2012 U.S. 
Dist.  LEXIS 36893 (D. Kan. 2012),  (rejecting defendant’s argument that it had no duty to produce system 
schematics kept by a third-party vendor); John B. v. Goetz, 879 F. Supp. 2d 787, 858-59 (M.D. Tenn. 2010) (same).
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 As explained at the October 26, 2015 informal discovery conference, since initiating this 

action Malibu has withheld production of documents, identified below, that it claims evidence 

Ricupero’s alleged infringements. In addition, those few documents Malibu has produced have been 

shown to be altered. On April 7, 2015, Malibu produced a USB containing, for each film allegedly 

infringed, a single .tar and .torrent file, a PCAP, and a technical report. No further documentation was 

included. Ricupero requested proper documentation establishing a chain of custody. Malibu did not 

produce that documentation despite agreeing to do so.

1. Mr. Ricupero is being denied reciprocal access to International  IPTracker, the  software 
used to identify his alleged infringements.

 Malibu’s investigators IPP and Excipio used forensic software, International IPTracker, to 

“scan[] … the BitTorrent  file distribution network for the presence of infringing transactions 

involving Malibu Media’s movies.” See Doc. 2-4 ¶ 9. This software is the foundation upon which 

Malibu’s case is built. It is the sole means by which all evidence of alleged infringements levied 

against Ricupero was observed and collected, and the sole basis for filing the complaint and 

petitioning the Court to subpoena Ricupero’s identity. Id. ¶¶ 13, 15; Doc. 2.

 Malibu’s expert  Patrick Paige was provided a copy of International IPTracker to test  its 

effectiveness and contends that the software worked and accurately  identified Ricupero as the 

infringer. See Doc 2-3 ¶¶ 25, 38; Plaintiff’s Expert Report, ¶ 2 (filed under seal by  Malibu as Ex. B.) 

(Malibu Media “retained me: (a) to test and opine about [IPP] and [Excipio’s] infringement  detection 

system”), id. ¶  75 (“[t]he infringer is likely Defendant”). Ricupero, in turn, requested the same access 

to International IPTracker for his expert as that granted to Mr. Paige. Reciprocal access is necessary 

for Ricupero:

1) to rebut the declarations of Tobias Feiser, IPP’s declarant, and Mr. Paige; 

2) because Malibu states it will only produce a single PCAP, access is the only alternative to 
addressing questions like whether their software uploads pieces to the swarm as well; and

3) because Ricupero has reason to believe the movies Malibu downloads full copies of are not 
composed of the same PCAPs that Malibu’s investigators allegedly downloaded from 
Ricupero.

 Malibu refused to comply with Ricupero’s request for the same access to the software 

afforded to its expert. See Ex. W. This refusal gives the lie to other cases in which defendants 

9
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questioned the accuracy of the same software and Malibu has argued that such questions required a 

request for reciprocal access.

F. Defendant Can Retain An Expert to Test the Data Collection System

Defendant  has the right to hire an expert to test  the data collection system. Defendant 
has chosen instead to attack the data collection system based upon unfounded 
speculation about the potential for biased testimony. Defendant’s attack does not 
specify how the system may be flawed or how testimony that merely  reads computer 
records can be biased. This is no surprise because there is no possibility for biased 
testimony.

Malibu Media v. John Doe, No. 13-cv-06312, ECF #40 p. 9 (N.D. Ill. Feb. 12, 2014) (attached as Ex. 

Y); Malibu Media v. Benson, No. 13-cv-02394, ECF #32 p. 9 (D. Colo. March 20, 2014) (same).

 In this case, Malibu claimed it  could not force its third party  investigator to grant reciprocal 

access. See Ex. F, J & W. Ricupero was surprised to be informed that the software by which Malibu 

Media’s agents collected the only  alleged evidence of his alleged infringements is “neither relevant 

nor likely to lead to the discovery of admissible evidence.” See Ex. J.

 In a November 2015 conversation, Ms. Kennedy represented 1) that Ricupero’s expert would 

be given reciprocal access to the software in a controlled environment; 2) that  such an 

accommodation had been provided to defendants in other matters; and 3) that she would reach out  to 

Excipio to facilitate his access. See Ex. S. Yet  in response to Ricupero’s follow-up  inquiries on the 

issue, Malibu Media retreated: “I can’t speak on their behalf but I’d imagine they  would be amenable 

to such a procedure here - if they are properly served with a subpoena.” See Ex. W. 

a. International IPTracker only identifies contradictions in Malibu Media’s 
arguments.

 In its complaint Malibu alleged IPP International U.G. (“IPP”) was the investigator that 

established a direct connection with Ricupero and downloaded the infringing films from him. See 

Doc. 5 ¶¶ 17-19. Mr. Feiser makes the same statements in his declaration, adding that the 

investigative servers and International IPTracker belong to IPP. Doc. 2-4 ¶¶  13, 15.9  Yet without 

explaining the discrepancy, Malibu’s discovery  responses identified Excipio GmbH, a separate 

company, in IPP’s staid. See Ex. E (Response to Interrogatory  9); Ex. F (Responses to Requests 1, 2 

& 6). IPP was downgraded to a licensee of Excipio’s software and servers [Ex. F (Response to 

Request 2)] and Feiser’s duties scaled back to implementing a word search for the titles of Malibu’s 

10

9 Cf. Doc. 2-3 ¶ 25 (“I tested IPP International U.G.’s (“IPP”) IP detection process.”),  with Paige’s Supplemental 
Declaration, ¶ 24(“I tested Excipio GmbH’s (“Excipio”) infringement detection system.”) (attached as Ex. Z).
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works on Bittorrent. Malibu Media v. Tashiro, No. 13-cv-00205, ECF #239 228:8-21 (S.D. Ind. 

March 7, 2015) (Testimony of Michael Patzer).

 Malibu Media’s responses to Ricupero’s requests for admissions fail to clarify the 

relationship  between IPP and Excipio. Malibu Media admitted that “Excipio GmbH has at all times 

been the sole owner of International IPTracker, its source code and all versions thereof,” and that 

“IPP International UG has always licensed its use of International IPTracker from Excipio GmbH.” 

See Ex. G (Responses to Requests 3 & 4). Yet IPP was incorporated on October 15, 2010, nine 

months before Excipio was incorporated on June 24, 2011. See Ex. AA. IPP was utilizing 

International IPTracker to identify infringements long before Excipio existed. See Ex. BB.

2. Malibu Media knowingly produced an altered MySQL log as evidence and made a 
knowingly false statement about the log in support of its motion to compel. 

 
 Before the complaint, Malibu’s investigator generated a MySQL log that details the allegedly 

infringing transactions attributed to Ricupero. He requested its production on March 17, 2015. See 

Ex. B (Request  1(c)). The first MySQL log that  Malibu produced, on May 28, 2015 was both 

knowingly altered and materially  incomplete, as multiple columns of material information had been 

deleted, and the log was in a non-native format lacking in metadata. See Malibu Media v. John Doe, 

No. 13-cv-06312, 2016 U.S. Dist. LEXIS 14798, *25 (N.D. Ill. Feb. 2, 2016) (attached as Ex. CC). 

Ricupero made repeated demands for an unaltered log that  went  unanswered until a second MySQL 

log was produced on November 10, 2015, also incomplete. This delay, and the incomplete nature of 

even the final produced version,10 materially hampered Ricupero’s defense. 

 In support of its April 1, 2015 motion to compel, Malibu pointedly asserted,

Mr. Ricupero and his attorney  have already admitted that  uTorrent (the exact 
BitTorrent  client used to infringe Malibu Media’s works) is installed on Mr. 
Ricupero’s computer.

See Doc. 36 p. 8 n. 2. But the MySQL log Malibu produced a month later, and all subsequent 

versions since produced, identifies the Bittorrent client used to infringe as Vuze—not uTorrent. See 

Ex. D. Mr. Paige’s expert report  cites no evidence Vuze was or ever had been on any  of Ricupero’s 

11

10  A third MySQL log was produced on November 16, 2015. Notably, despite Malibu’s obstructive claims that 
Excipio was in possession of the log; or that a contract prohibited Malibu from obtaining the log—it obtained and 
produced several iterations of this document with no difficulty or at any reported cost.
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devices. At the time Malibu made this assertion it  knew it  to be untrue.11  In bad faith, Malibu kept 

Ricupero litigating this case long after it knew it had no basis for its false representations. See e.g. 

Malibu Media v. Raleigh, No. 13-cv-00360, ECF #124-1 p. 3 (W.D. Mich. Jan. 24, 2016) (“Malibu's 

own evidence establishes that “the infringer” used a Bittorrent software version identified as 

qBittorent (or qBT), whereas the torrent client and torrent files identified on Defendant’s devices by 

Malibu’s supposed expert (Paige) were all associated with a software version identified as 

uTorrent.”). 

3. PCAP files are  necessary to determine how much of a work, if any, is downloaded by 
Malibu Media’s investigators.

 On March 17, 2015, Ricupero requested copies of all PCAPs that  purport to evidence his 

alleged infringement.12 See Ex. B (Request 1(a)). Malibu replied it was not in possession, custody, or 

control of the PCAPs, but Excipio was. See Ex. J (Response to Request  1(a)). The PCAPs are 

recordings Excipio made of online interactions in which Ricupero’s IP address allegedly  sent  pieces 

of infringing files to Excipio’s servers. Each entry  on the MySQL log file correlates to a specific 

PCAP file in Excipio’s possession. See Patzer Decl. ¶ 21 (attached as Ex. DD). 

Plaintiff’s investigator, IPP, … recorded Defendant’s IP address engaging in 
infringing transactions between April 2013 and May 2014. Each transaction is 
recorded in a PCAP computer file and correlates to an entry  on a MySQL computer 
log file. Each PCAP shows Defendant’s unique IP Address sending Excipio a piece of 
a copy of one of Plaintiff’s movies. 

Plaintiff’s Reply in Further Support of its Motion to Compel, Doc. 62 p. 4. See also Paige 

Declaration, Doc. 2-3 ¶ 31 (“A PCAP is like a video recording of all the incoming and outgoing 

12

11  This is not the only instance of Malibu making a knowing misrepresentation to bolster its claims. “In a similar 
case where Malibu had sued the wrong party … Paige actually had to be ordered … to supplement his affidavit to 
specifically state that no evidence of infringing files or of their deletion had been found on the defendant’s hard 
drive.” Raleigh, No. 13-cv-00360, ECF #124-1 p.  5.  “Malibu contends that this court previously held that Malibu 
need only prove that Doe’s IP address was used in order to prove Doe’s liability. That is not correct and the partial 
quotation cited by Malibu is taken out of context.” Doe, 2016 U.S. Dist. LEXIS 14798,*19 n. 5. Courts in this 
circuit have found bad faith where a party has engaged in misrepresentations during the course of litigation.  See, 
e.g., Little Hocking Water Ass'n v. E.I. du Pont de Nemours &  Co., 94 F. Supp. 3d 893, 910 (S.D. Ohio 2015) 
(collecting cases); Laukus v. Rio Brands, Inc., 292 F.R.D. 485, 489 (N.D. Ohio 2013) (dismissing complaint and 
awarding costs where plaintiff and his counsel “knowingly offered (or allowed to be offered) arguments before this 
Court and on appeal that were not supported by ‘and contrary to’  the record” and “failed to correct discovery 
responses they knew to be inaccurate, misleading or false”).

12 Ricupero also requested Malibu identify the version of TCPDump that its investigator(s) use. The PCAP evidence 
is created by TCPDump. TCPDump displays the IP addresses and other packets being transmitted or received over a 
network to which a computer is attached. This was how Ricupero’s IP address was identified. Knowledge as to the 
version used is relevant to the accuracy of the results indicating the alleged infringements. Excipio is unable to 
determine which version of the software they use.

Case: 2:14-cv-00821-TPK Doc #: 78 Filed: 02/29/16 Page: 12 of 22  PAGEID #: 842



transactions of a computer.”); Plaintiff’s Supplemental Fed.R.Civ.P. 26(a) Disclosures, Doc. 50-2 ¶ 2 

(“PCAPs are recordings of computer transactions during which a person using Defendant’s IP 

Address sent pieces of the infringing computer files to the servers that he personally maintains and 

monitors.”). PCAPs then, are essential then to proving Ricupero’s innocence or guilt.

 In this case no fewer than 1,758 transactions or PCAPs were observed and recorded, but 

Malibu only produced 26, one per film it alleged he infringed.

 As Ricupero raised in communications between the parties and at the informal discovery  

conference, copies of all the PCAP files are essential to a complete history  evidencing the alleged 

infringements. Without knowing the amount of data transmitted between Excipio’s machine and the 

IP address associated with Ricupero, nothing indicates how much of a work, if any, is actually 

downloaded by  Malibu’s investigators from Ricupero—or if what was transmitted is even protected 

by  copyright. In another matter where Excipio was compelled to produce all the PCAPs in its 

possession, it was shown that  the infringements, as recorded, were so brief as to be humanly 

imperceptible, and therefore incapable of showing that any protected expression was infringed. Elf-

Man, LLC v. Robertson, No. 13-cv-00395, Reply  Declaration of J. Christopher Lynch ECF #95 ¶¶ 

12-17 (E.D. Wash. Aug. 18, 2014) (attached as Ex. EE). Mr. Patzer, who maintains the servers used 

to track infringements for Excipio, testified that his software captured PCAP files captured a snippet 

of data “no longer than 115 milliseconds.” Id. ¶ 16. Because Malibu produced only one such 

minuscule file for each alleged infringement, it provided no evidence sufficient to prove its claims.

 More so, a PCAP is a binary file that  is editable. By  providing a single PCAP there is no way 

of telling whether data has been manipulated or independently verifiable—because there is nothing to 

compare it to. 

4. Malibu Media refused to produce Worm drives, though they are the  only means of  
ensuring that the PCAPs and MySQL log can be examined in unaltered form.

 On March 17, 2015, Ricupero requested access to the write once read many  (WORM) data 

cassettes on which Excipio purportedly recorded the only  evidence of his alleged infringements. See 

Ex. B (Request  1(d)). Malibu stated it was not  in possession, custody, or control of the WORM 

drives, but Excipio was. See Ex. F (Response to Request  1(d)). WORM  cassettes are data storage 

devices on which information, once written, cannot be modified. Without  them, Ricupero has no way 

of knowing if the scant evidence produced by Malibu Media is even reliable or accurate.

13
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 In addition to its asserted lack of possession, custody, or control, Malibu proffered several 

rationales for not producing the cassettes, each also untenable.

a. Malibu Media claimed that Due to the large size of the WORM cassettes, it would be 
a financial burden to ship them to the U.S.13

  Malibu had previously mentioned the possibility  of ‘using a worm drive for demonstrative 

purposes at  trial.’ See Ex. J (Response to Request 1(c)). More to the point, Patzer has identified the 

cassettes Excipio uses as “LTO-5 Ultrium WORM” data cassettes. Malibu Media v. John Does 1, 13 

et al, No. 12-cv-02078, ECF #205, 58:17-20; 67:16-25; 70:1-25 (E.D. Pa. June 28, 2013). The 

manufacturer lists a cassette’s dimensions as 4.45 x 4.37 x 1.8 in (W x D x H) and weight as 0.63 

lb.14 Nothing about the size or number of the cassettes render them burdensome to produce, Malibu 

Media has simply chosen not to cooperate.

b. Malibu Media claimed that the  data of Mr. Ricupero’s alleged infringements are 
spread out over a number of cassettes, and are in essence inaccessible.

 Malibu never told Ricupero exactly  how many  WORM  cassettes contain relevant data, failing 

to show that this objection was at all substantial. Furthermore, although a party  need not  search 

inaccessible sources, the party  may not structure its electronic information system to hamper 

discovery  by  intentionally  placing relevant evidence on inaccessible sources. The prohibition is 

intended to address databases that are deliberately  designed to be unwieldy for the sole purpose of 

frustrating discovery requests. In such a case, the party may be responsible to bear the entire cost of 

restoring the information from inaccessible backup  tapes. Baxter Travenol Lab., Inc. v. LeMay, 93 

F.R.D. 379, 383 (S.D. Ohio 1981) (plaintiff’s unwieldy  record-keeping system was not  an adequate 

excuse to frustrate discovery and plaintiff had not shown discovery to be burdensome despite 

contention that production would require search of several million documents); Quinby v. WestLB 

AG, No. 04-cv-7406, 2006 U.S. Dist. LEXIS 64531, *30 (S.D.N.Y. Sept. 5, 2006) (“This would 

permit parties to maintain data in whatever format they  choose, but discourage them from converting 

evidence to inaccessible formats because the party responsible for the conversion will bear the cost of 

restoring the data.”). See also Flagg, 252 F.R.D. at 352-58 (requiring parties to retrieve data from 

computer backup  systems because the expense and burden involved, though substantial, were viewed 

14

13 Ex. F, I & S.

14 http://www8.hp.com/us/en/products/storage-media/product-detail.html?oid=4153086#!tab=specs
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as ordinary  and foreseeable risks in doing business). And Michael Patzer, caretaker of the relevant 

servers, has given testimony indicating that the information is readily accessible:

Q: And if you needed to, could you produce the same WORM tape drives for all the 
infringement hits in this case?
A: Correct.

Malibu Media v. John Does 1, 13 et al, No. 12-cv-02078, ECF #205 at  69:16-18 (E.D. Pa. June 28, 

2013). See also, Ex. DD ¶ 26 (“If asked, I could and would bring the actual computer files to trial in 

this matter.”). Apparently the files are only inaccessible upon a defendant’s request.

c. Malibu Media claimed that each cassette is not limited to data just for Malibu. 

 Malibu’s argument here is two-fold. First, Malibu argues that because each cassette is not 

limited to data just  for Malibu, the privacy  of Excipio’s other clients is at issue. See Ex. W. Given that 

Ricupero expressed this same concern about his clients’ privacy when seeking a protective order, this 

argument seems a tad disingenuous. More to the point, Excipio is in the business of tracking 

infringements. It knows these cassettes and the information on them will be used at trial. 

Q: Is Excipio in the business of recording infringing transactions so that they can be 
given to copyright owners?

A: Yes, that’s correct. That is the main business of Excipio.

Tashiro, No. 13-cv-00205, ECF #239 201:11-14 (Testimony of Michael Patzer). If Excipio, truly 

cared about its clients’ privacy  it  would not  haphazardly lump unrelated client files on a single 

cassette and then use that excuse for non-production. 

 Second, Malibu argues production would also leave Excipio without access to data for their 

other customers. See Ex. W. Yet  Excipio has already stipulated to its ability to parse out relevant 

client information when needed. See supra John Does 1, 13 et al, No. 12-cv-02078, ECF #205 at 

69:16-18; Ex. DD. ¶ 26.   

C. Malibu Media violated the  Court’s July 14, 2015 protective order [Doc. 67] limiting the 
scope of discovery to Malibu Media’s works.

 The Court’s July  14, 2015 Opinion and Order directed Malibu in no uncertain terms to 

restrict its examination of Ricupero’s hard drive to its own works as identified in the complaint.15

15

15 When courts have attempted to place restrictions on the subpoena to prevent Malibu from abusing the process to 
extort defendants, Malibu has flagrantly disregarded them. Malibu Media,  LLC v. Austen Downs,  No. 14-cv-707, 
2015 U.S. Dist. LEXIS 165734 (S.D. Ohio May 26, 2015) (after one court issued “two orders unambiguously 
ordering [Malibu] to file [the identified IP-registrant's name] under seal,” Malibu filed it publicly anyway).
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Notably, a review of the response and reply indicates an agreement between the 
parties as to the parameters of the examination of Mr. Ricupero’s hard drive. 
Specifically, the parties agree that the examination should be limited to Malibu 
Media’s works, i.e., the digital movie files identified in Exhibit A; evidence of file-
sharing, i.e., BitTorrent use related to these files; and evidence of the hard drive’s 
having been wiped or erased since the initiation of this litigation, i.e., spoliation or 
suppression of evidence. Consequently, the motion to compel will be granted within 
these parameters. 

See Doc. 67 pp. 19-20.

 On November 4, 2015, Malibu submitted to Ricupero a nineteen-page expert’s report on the 

examination of his hard drive.16  Having found no evidence that he infringed its own works, Malibu 

dedicated no fewer than seven pages exclusively  to alleged infringements of third-party  works, as 

identified in ¶¶ 24-27 of the complaint. Merely  investigating these third-party  acts directly violated 

the July  14, 2015 order. Malibu compounded the violation by  filing the expert report  as a basis for its 

motion to bail out of this frivolous suit. See Doc. 75.  

 Malibu describes the third party  works as “additional evidence” that Ricupero is a persistent 

BitTorrent  user and that “[m]any  of the titles to the third party  works may  also be relevant to proving 

Ricupero is the infringer because they correlate to the Ricupero’s hobbies, profession, or other 

interests.” See Doc. 5 ¶¶ 27-28. Courts are often forced to remind Malibu that the alleged 

infringement of third-party  copyrights is “immaterial to the allegations in the complaint.” Malibu 

Media, LLC v. Doe, No. 14-cv-383, 2014 U.S. Dist. LEXIS 141831, *12-15 (S.D. Ohio Oct. 6, 

2014).17 Its evidence indicates Ricupero used the Internet  connection he was paying for, not that he 

infringed any of its works.

 “The mere imaging of the media, in and of itself, raises privacy and confidentiality concerns. 

Duplication, by its very  nature, increases the risk of improper exposure, whether purposeful or 

inadvertent.” John B. v. Goetz, 531 F.3d 448, 457 (6th Cir. 2008). Malibu intentionally  breached 

Ricupero’s privacy with its prohibited inquiries into issues irrelevant to its case. At Ricupero’s 

deposition, Malibu made no inquiries about the 26 films identified in its complaint. Instead, Mr. 

16

16 Malibu later submitted a “supplemental report” on December 23, 2015 identical to the November report save for 
the removal of 2-4 sentences. 

17 See also, Malibu Media, LLC v. Doe,  No. 14-cv-1280,  2015 U.S. Dist.  LEXIS 11691, *20 (E.D. Pa. Feb. 2, 2015) 
(“Malibu Media of course has no standing to complain of alleged infringement of works to which it does not hold 
the copyrights.”); Malibu Media, LLC v.  Doe, No. 15-cv-4369, 2015 U.S. Dist. LEXIS 87751, *11-12 (S.D.N.Y. July 
6, 2015); Malibu Media LLC v. Doe, No. 13-cv-205, 2013 U.S. Dist. LEXIS 128615, *1 (W.D. Wis. Sept.  10, 2013); 
Malibu Media, LLC v. Doe, No. 13-cv-99, 2013 U.S. Dist. LEXIS 164834, *8-10 (N.D. Ind. Nov. 19, 2013).

Case: 2:14-cv-00821-TPK Doc #: 78 Filed: 02/29/16 Page: 16 of 22  PAGEID #: 846



Ricupero was questioned about  alleged infringements of third-party  works, despite repeat objections 

of his counsel citing the Court’s order. Ricupero Deposition at 51:1-17 (filed under seal by Malibu as 

Ex. A.) Those inquiries focused on one particular film produced by a third party  that Excipio counts 

among its clients. Id. at 43:6-14; 51:21; 59:2-6; 60:10-13; 62:10-1; 63:21-22; 64:3-4. Ricupero’s 

counsel pointedly objected that Malibu’s counsel was apparently trying to create a record that  could 

be used in another action.18 

D. Malibu Media’s violation the Court’s October 26, 2015 order regarding the production of 
evidence warrants dismissal.

1. Malibu Media’s discovery tactics were obstructive, willful and done in bad faith.

 A party “fails to obey” a discovery  order merely  by  failing to comply; no showing of 

willfulness, bad faith, or malice is needed. Societe Internationale pour Participations Industrielles et 

Commerciales, S.A. v. Rogers, 357 U.S. 197, 208 (1958). Whether noncompliance with an order was 

willful or in bad faith bears only  on the appropriate sanction. Id. “Rule 37 should not be construed to 

authorize dismissal … when it  has been established that failure to comply has been due to inability, 

and not  to willfulness, bad faith, or any  fault…” Id. at 212. Conversely, “if a party  has the ability  to 

comply  with a discovery order and does not, dismissal … is not  an abuse of discretion.” Bank One of 

Cleveland, N.A. v. Abbe, 916 F.2d 1067, 1073 (6th Cir. 1990) (internal quotation marks and citation 

omitted). An action is properly dismissed as a sanction for failing to cooperate in discovery where the 

failure is willful. Beil v. Lakewood Eng’g & Mfg. Co., 15 F.3d 546, 552 (6th Cir. 1994).

 The record shows that  Malibu’s failures, and those of its counsel, were part of an ongoing 

pattern of discovery misconduct and that their actions were in bad faith. Their actions significantly 

delayed the prosecution of this case, demonstrated a reckless disregard for their obligations to the 

Court, made unfounded accusations and misrepresentations and disobeyed orders. 

2. Mr. Ricupero was prejudiced by Malibu Media’s willful noncompliance and delays.

 As the Sixth Circuit has explained, in the context  of Rule 37, a litigant is prejudiced by an 

opposing party’s “dilatory  conduct if the [litigant] is ‘required to waste time, money, and effort  in 

17

18 See e.g., Motion for Summary Judgment,  Malibu Media v. Dare, No. 14-cv-61957, ECF #73 p. 2 (S.D. Fla.  Oct. 
20, 2015) (wherein defendant states: “Plaintiff did not ask about the specific video titles listed at Doc. 8-1.  Rather, 
Plaintiff focused its questioning on two areas: (1) whether Defendant had heard of any of the files listed in Plaintiff’s 
“additional evidence” list … and (2) any information that Plaintiff could use to accuse Defendant of having lied, 
inadvertently or otherwise, or committed some discovery violation.”).
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pursuit  of cooperation which [the opposing party] was legally obligated to provide.’” Carpenter v. 

City of Flint, 723 F.3d 700, 707 (6th Cir. 2013) (quoting Harmon, 110 F.3d at 368).

 This case began in earnest against Ricupero on September 22, 2014. Almost everything Mr. 

Ricupero did from from that day onward was occasioned by  Malibu’s frivolous litigation and failure 

to comply with legitimate discovery requests and orders. 

 Malibu’s failure to provide adequate discovery prompted Ricupero to expend time and money 

cataloguing the deficiencies in Malibu’s proffered responses, drafting multiple letters to the Malibu’s 

attorney  asking for supplemental responses, and responding to no fewer than nine discovery-related 

motions brought before this Court by Malibu. See e.g. Docs. 25, 36, 39, 40, 47, 49, 57, 64, & 68. 

Ricupero did not get this discovery; he was forced, unnecessarily, to spend time and money trying to 

resolve the matter informally, with the Court, and, eventually, by way  of default judgement. 

Ricupero’s counsel continually  sought Malibu’s compliance with discovery-related issues and court 

orders. Ricupero repeatedly  implored Malibu to produce the requested documents. See e.g. Ex. W p. 

5 ¶ 2. Its failure compromised Ricupero’s ability to prepare his defense in this action. Wittman v. 

Wilson, 95 Fed. App’x 752, 754 (6th Cir. 2004) (“The existence of prejudice is clear because he 

undermined defendants’ ability to defend this case.”), cert. denied, 543 U.S. 873 (2004); accord 

Adams v. Trs. of the N.J. Brewery Employees’ Pension Trust Fund, 29 F.3d 863, 874 (3d Cir. 1994) 

(prejudice includes “deprivation of information through non-cooperation with discovery” and need 

not include irremediable harm) (citation omitted).

3. Malibu Media was given repeated warnings by the Court and opposing counsel that 
non-compliance could result in dismissal.

 As discussed above, at  the October 26, 2015 informal discovery  hearing, this Court expressly  

warned that  failure to cooperate could lead to dismissal. The Court made it abundantly  clear that  it 

had specifically  ruled on the issue in other matters, considered Malibu’s rationale for noncompliance 

to be grounds for dismissal, and suggested Ricupero file for dismissal if they didn’t comply. “There is 

no magic-words prerequisite to dismissal under Rule 37(b).” Universal Health Grp. v. Allstate Ins. 

Co., 703 F.3d 953, 956 (6th Cir. 2013). Duly  warned, Malibu not  only  continued its pattern of 

behavior, it dug in. It  refuted the Court’s order given during the discovery  conference in its counsel’s 

18
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presence, denied the order had even issued, and stated in conversation it would only comply with a 

written order.19 See Ex. W.

 Nothing requires that an order be written. Fed.R.Civ.P. 37(b)(J),(2). Even informal, minute 

orders are sufficient, provided they  are clear. A verbal order will satisfy  the “prior order” 

requirement, provided: 1) the party to whom the verbal order was directed was given adequate 

opportunity  to try  to persuade the trial court  that the discovery in question should not be compelled, 

and 2) the verbal order gave the party  who failed to comply sufficiently  clear notice, of what the 

order required that party to do. 

The burden of establishing that a discovery order was insufficiently  clear to support  a 
subsequent award of sanctions generally  is placed on the party  who allegedly 
disobeyed the order, and the cases often seem to reflect little judicial patience with 
this kind of excuse for noncompliance.

7 James Moore et al., Moore’s Federal Practice § 37.42[5] (3d ed. 2012). See also Trs. of Laborers, 

Local 310 Pension Fund v. Able Contr. Group, Inc., No. 04-cv-2294, 2007 U.S. Dist. LEXIS 3988, 

*20 (N.D. Ohio Jan. 19, 2007) (“[An] oral discovery  order is a valid basis for Rule 37 sanctions. Oral 

orders are just as binding on litigants as written orders; the consequences for violating an oral order 

are the same as those for violating a written order.”) (citing Malautea v. Suzuki Motor Co., 987 F.2d 

1536, 1543 n.7 (11th Cir. 1993)).

 Malibu’s intransigence and delays required Ricupero to make constant attempts to prod it  

toward compliance with discovery  requests and court orders, though Malibu was bound to comply 

under the Federal Rules. In emails throughout the record, Ricupero implored Malibu’s counsel to 

either answer interrogatories or produce requested documents. Instead, Malibu has failed to credibly 

explain its misinterpretation of the Court’s clear October 26, 2015 order. Malibu never asked the 

Court for clarification, as a genuinely confused litigant would have if threatened with the ultimate 

sanction of dismissal/default  judgment. Malibu was on notice about the consequences of its behavior, 

satisfying the third Regional Refuse factor. 

4. Given Malibu Media’s litigation history, no lesser sanction would be an effective 
deterrent.

19

19 Considering how Malibu purportedly has no control over Excipio, it difficult to understand how a written order,  as 
opposed to an oral one, would enable compliance.
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 In this Circuit, consistent with Supreme Court precedent, “if a party has the ability  to comply 

with a discovery order and does not, dismissal is not an abuse of discretion.” Regional Refuse 

Systems, 842 F.2d at 154. 

[T]he most severe in the spectrum of sanctions provided by  statute or rule must be 
available to the District Court in appropriate cases, not merely  to penalize those 
whose conduct may  be deemed to warrant such a sanction, but to deter those who 
might be tempted to such conduct in the absence of such a deterrent.

Id. This Circuit has expanded Regional Refuse to specifically include the granting of a default 

judgment as a sanction, stating that dismissal “or entry  of default judgment” is not an abuse of 

discretion if a party  has the ability  to comply with discovery orders but  fails to do so. Bank One of 

Cleveland, N.A. v. Abbe, 916 F.2d 1067, 1073 (6th Cir. 1990) 

 Likewise, a court’s failure to make its consideration of lesser sanctions explicit does not 

require reversal. Reg’l Refuse, 842 F.2d at 155.

[W]e have never held that  a district court is without  power to dismiss a complaint, as 
the first and only sanction … any  such rule would conflict  with … the plain language 
of [Rule] 37(b)(2). We are loathe to require the district  court to incant a litany  of the 
available lesser sanctions. Concomitantly, we do not assume that lesser sanctions 
were not considered simply because their consideration is not articulated.

 Harmon, 110 F.3d at 368 (internal citations omitted). 

 The Court’s order warned Malibu that  further failure to cooperate could lead to dismissal and 

attempted to induce compliance by giving it time to cure its ongoing failure. Instead, Malibu ignored 

the Court’s warning, either accepting or choosing not to appreciate the message that further discovery 

abuses would not be tolerated.

E. Default judgement with prejudice is appropriate remedy for Malibu’s obstruction.

 The record shows that Malibu and its attorneys were the driving force behind the delays, lack 

of cooperation, and noncompliance with discovery. This record is consistent with Malibu’s history  of 

abusive litigation tactics in courts nationwide. Since 2012, Malibu has established itself as the most 

prolific filer of copyright  lawsuits in American history.20 “Malibu Media[] is such a prolific litigant 

20

20  Gabe Friedman, The Biggest Filer of Copyright Lawsuits? This Erotica Website, NEW YORKER, May 14,  2014, 
http://www.newyorker.com/currency-tag/the-biggest-filer-of-copyright-lawsuits-this-erotica-web-site 
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that, in 2014, it was the plaintiff in over 41.5% of all copyright  suits nationwide.”21  Copyright 

plaintiffs have never before sued so many, so quickly, over such vanishingly elusive evidence.

 Sanctions are necessary to redress Malibu’s “gross negligence and lack of good faith in 

complying with [Defendant’s] discovery  requests and the Court’s discovery order.” Bratka v. 

Anheuser-Busch Co., 164 F.R.D. 448, 463 (S.D. Ohio Dec. 11, 1995) (imposing default judgment and 

attorneys’ fees incurred in connection in order to punish and deter other litigants from engaging in 

similar conduct, and because the withheld documents were directly relevant to issues of fault). 

 At a minimum, an award of attorneys’ fees for all time and motion practice connected to 

Ricupero’s discovery requests is appropriate.22  Had Malibu simply fulfilled its basic discovery 

obligations, the merits of its claims would be before the Court, and not the issue of its obstinance.

 But its claims had no merit. Ricupero ultimately revealed the logic behind the multifarious 

discovery  delays and obstructions he faced. Malibu, the emperor of copyright  litigation, has no 

evidence worth bringing to trial. Its motion to dismiss effectively  concedes the point, but too late to 

spare Ricupero more than a year’s worth of costs he incurred defending frivolous claims. Malibu’s 

pattern of noncompliance, disobedience of two court orders, knowing misrepresentations, frivolous 

posture on principal/agency  relationship with its investigators and, ultimately, its lack of probative 

evidence, leave little choice but to find it  showed bad faith since the inception of this action. 

Dismissal with prejudice is appropriate so Ricupero may be made whole.

 This sanction, commensurate with the harm Malibu caused, is warranted to deter it  from 

continuing to litigate without making basic, reasonable inquiries into the truths of its representations 

to the Court, and from failing to take precautions to prevent  spoliation of evidence. It would serve the 

main purposes of Rule 37 sanctions: to prevent parties from benefitting from their own misconduct, 

preserve the integrity of the judicial process, and deter both the present litigants and others from 

21

21  Matthew Sag, IP Litigation in U.S. District Courts: 1994 to 2014, 101 IOWA L. REV. (forthcoming 2016) 
(manuscript at 114), available at http://ssrn.com/abstract=2570803.

22  A court must impose “an appropriate sanction” should an attorney violate Rule 26(g) without “substantial 
justification.” Fed.R.Civ.P. 26(g)(3); Jones,  617 F.3d at 854.  “The sanction may include an order to pay the 
reasonable expenses, including attorney’s fees, caused by the violation.” Fed.R.Civ.P. 26(g)(3). Likewise, Rule 37(b)
(2)(C) requires a court to “order the disobedient party, the attorney advising that party, or both to pay the reasonable 
expenses, including attorney's fees, caused by the failure [to comply with an order], unless the failure was 
substantially justified or other circumstances make an award of expenses unjust.” Lastly, a court is vested with wide 
discretion in determining an appropriate sanction under Rule 37.  Fed.R.Civ.P.  37(d)(3); Nat’l Hockey League v. 
Metro. Hockey Club, 427 U.S. 639, 642-43 (1976); Cornette v. Rousselle Corp., 647 F.2d 164, 164 (6th Cir. 1981).
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similar misbehavior. Brown, 2014 U.S. Dist. LEXIS 90123, *73 (citing Jobe O. v. Pataki, No. 03-

cv-8331, 2007 U.S. Dist. LEXIS 18543, *12 (S.D.N.Y. March 15, 2007)). 

Dated: February 29, 2016
 Respectfully submitted,
 
 /s/ Jason E. Sweet
 _________________________
 Jason E. Sweet (BBO# 668596)
 BOOTH SWEET LLP
 32R Essex Street
 Cambridge, MA 02139
 Tel.: 617-250-8619
 Fax: 617-250-8883
 Email: jsweet@boothsweet.com
 Pro Hac Vice Appearance

CERTIFICATE OF SERVICE

 I hereby  certify that  on this February 29, 2016 I filed the foregoing document  and my 
supporting affidavit  through the Court’s CM/ECF system, which will serve the documents on all 
counsel of record who have consented to electronic service.
 /s/ Jason E. Sweet

GOOD FAITH CERTIFICATION

 I hereby certify  pursuant  to Fed. R. Civ. P. 37(a)(1), that on the dates enumerated above, 
undersigned attempted to confer with plaintiff’s counsel through various e-mails and phone calls in a 
good faith effort to resolve the issues raised in this Motion. However, plaintiff refuses to comply. 
Therefore, the issues raised in this motion remain unresolved. To date, and despite an order from this 
Court, undersigned has not received the following, including but not limited to: (a) chain of custody 
documents; (b) complete PCAPs; (c) WORM  drives; and (d) reciprocal access to IP Tracker in 
response to defendant’s March 17, 2015 discovery requests.
 
 /s/ Jason E. Sweet
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