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INTRODUCTION

This Reply by Defendant Jesse Raleigh is filed in support of his June 7, 2016 Motion for

Costs and Attorneys’ Fees under 17 USC § 505 (Doc. 160), and replies to the several iterations of

Responses to the same filed by Plaintiff, Malibu Media LLC (Doc.s 165, 167, 168 and 169). 

Defendant’s June 7, 2016 Brief (Doc. 161) was intended, largely, to cut to the chase with

regard to what decisions this Court would have to make in order to rule on the motion. Because 17

USC § 505 provides that, in a copyright action, “the court in its discretion may allow the recovery

of full costs  . . . [and] may also award a reasonable attorney's fee to the prevailing party”, this Court

has to make three determinations, being whether: (1) Defendant is the prevailing party; (2) this Court

should exercise its discretion to award attorneys’ fees; and (3) the costs and fees are reasonable. 

As counsel for Defendant, we believe that is unassailable that Defendant prevailed, and we

were of the view that debating the minutia of our billing records was best reserved until after this

Court determined how it would exercise the discretion bestowed under § 505.  Moreover, we

anticipated (correctly, as it turned out) that the U.S. Supreme Court’s decision in Kirtsaeng v. John

Wiley & Sons, Inc, ___US___, 195 L. Ed. 2d 368 (2016) would reinforce the central premise of

Fogerty v. Fantasy, Inc., 510 U.S. 517, 114 S. Ct. 1023, 127 L. Ed. 2d 455 (1994).  That is, Fogerty

expressly rejected “the ‘dual’ standard [whereby], prevailing plaintiffs are generally awarded

attorney’s fees as a matter of course, while prevailing defendants must show that the original suit was

frivolous or brought in bad faith.”  Instead, the Fogerty Court held that “[p]revailing plaintiffs and

prevailing defendants are to be treated alike.”  Fogerty, 510 U.S. at 520-521, 534.

Notwithstanding this central holding from Fogerty, ever since that decision there have been

myriad litigants who have advocated (with varying degrees of success), as Plaintiff does here, that

courts should mechanistically apply the non-exclusive, so-called “Fogerty factors” in a manner that
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would, in effect, leave in place the “dual standard” and deny to prevailing defendants attorneys’ fees

under circumstances where they would be routinely awarded to analogous prevailing plaintiffs. 

Hence, the Supreme Court’s ruling in Kirtsaeng  (which came out nine days after Defendant filed

the at-issue motion for attorneys’ fees) is significant, because it expressly rejected that approach. 

Indeed, the Kirtsaeng Court stated that, while the reasonableness of a party’s position is an

important factor that must be considered, the notion that a “finding of reasonableness raises a

presumption against granting fees . . . goes too far.” Kirtsaeng, 95 L. Ed. 2d at 381.  In other words,

the mere fact that a losing copyright plaintiff’s lawsuit may have been objectively reasonable is

insufficient to even raise a presumption that fees should not be awarded.  Moreover, Kirtsaeng

expressly approved an earlier decision of the United States Court of Appeals for the Sixth Circuit,

which affirmed an award of attorneys fees to a prevailing copyright defendant despite the fact that

the plaintiff’s position in that case had been objectively reasonable. See Kirtsaeng, 95 L. Ed. 2d at

380, approving of Bridgeport Music, Inc. v. WB Music Corp., 520 F. 3d 588 (6th Cir. 2008) (which

affirmed the award of fees against a copyright holder who filed hundreds of suits on an overbroad

legal theory, including in a subset of cases in which it was objectively reasonable).  In point of fact,

Bridgeport, supra, which now has the added distinction of such express approval, sets some

boundaries on the exercise of this Court’s discretion under 17 USC § 505, and advises that “[t]he

grant of fees and costs ‘is the rule rather than the exception and [they] should be awarded routinely.’” 

Id., at 592, quoting Positive Black Talk Inc. v. Cash Money Records, 394 F.3d 357, 380 (5th Cir.

2004).  See also Thoroughbred Software Int’l, Inc. v. Dice Corp., 488 F.3d 352, 362 (6th Cir. 2007).

Consequently, the operative portion of Defendant’s June 7, 2016 brief (Doc. 161, pp 5-9) was

devoted almost entirely to assisting this Court in the process of looking at the overall circumstances

of this case (which Kirtsaeng now tells us once more is how it must be done) in order to demonstrate
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that this case does not represent the exceptional case where attorneys should not be awarded

routinely.  In response, however, Plaintiff makes a series of assertions that warrant refutation.

ARGUMENTS IN REPLY

I. DEFENDANT IS CLEARLY THE PREVAILING PARTY, AND PLAINTIFF
FAILED TO DISTINGUISH THE BINDING SUPREME COURT PRECEDENT ON
WHICH DEFENDANT RELIED.

Plaintiff first argues that Defendant is not the prevailing party because, according to Plaintiff,

the dismissal was based on “a technicality” and cites Thoroughbred Software Int’l Inc v Dice Corp,

488 F.3d 352, 362 (6th Cir. 2007).  In Thoroughbred, the district court had found that the defendant

had actually infringed the plaintiff’s copyrights, and the plaintiff was awarded damages.  However,

the defendant argued that because the plaintiff had voluntarily dismissed several alternative theories

of liability that it (the defendant) was the prevailing party (or, at least, the plaintiff was not the

prevailing party because it had not prevailed in full).  The Sixth Circuit rejected that reasoning,

explaining that the dropping of alternative theories of liability by the plaintiff were only de minimis

or technical victories for the defendant, but that the plaintiff was the overall prevailing party.

That is nothing like what happened here.  In this case, Plaintiff’s entire case was dismissed

(and by operation of law, that dismissal was with prejudice).  Under the applicable principles of res

judicata, any claim that was or could have been brought arising out of the same transactions or

occurrences can never be brought again.  Indeed, Fed. R. Civ. P. 41(b) expressly addresses the effect

of an involuntary dismissal arising where “the plaintiff fails to prosecute or to comply with these

rules or a court order.”  And the effect is: “[u]nless the dismissal order states otherwise, a dismissal

under this subdivision (b) . . . operates as an adjudication on the merits.”  This was not a

technicality or diminimis win, it was an adjudication (and a complete one) on the merits.
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Aside from trying to conflate issues of how this Court should exercise its discretion (which

are addressed in the next section ) with the issue of whether Defendant is a prevailing party,

Plaintiff’s only other substantive assertion regarding prevailing party status is that the United States

Supreme Court’s May 19, 2016 decision in CRST Van Expedited, Inc v EEOC, ___US___; 136 S

Ct 1642, 1646; 194 L Ed 2d 707 (2016) can be distinguished.  But Plaintiff fails to do so.  Instead,

Plaintiff merely points out that CRST was a Title VII case rather than a copyright case, and then

makes arguments as to why the specific facts of that case may differ from this case.  But CRST was

cited by Defendant for the rule of law that it announced (or rather, reiterated), and not for any

similarities between the justifications for fees in that case versus this one. 

The question is whether Defendant, by virtue of having all of Plaintiff’s claims against him

in this action involuntarily dismissed with prejudice as an adjudication on the merits, has prevailed. 

And to remind this Court, the Supreme Court said in CRST:

Common sense undermines the notion that a defendant cannot “prevail” unless the
relevant disposition is on the merits. Plaintiffs and defendants come to court with
different objectives. A plaintiff seeks a material alteration in the legal relationship
between the parties. A defendant seeks to prevent this alteration to the extent it is in
the plaintiff’s favor. The defendant, of course, might prefer a judgment vindicating
its position regarding the substantive merits of the plaintiff’s allegations. The
defendant has, however, fulfilled its primary objective whenever the plaintiff’s
challenge is rebuffed, irrespective of the precise reason for the court’s decision. The
defendant may prevail even if the court’s final judgment rejects the plaintiff’s claim
for a nonmerits reason.

CRST, supra, 194 L Ed 2d at 719.

Consequently, we have the Supreme Court saying that a defendant can be the prevailing party

even if Plaintiff’s claim was rejected for a nonmerits reason, and in this case we have a dismissal

that, as a matter of law, is deemed to be an adjudication on the merits.  Plaintiff’s last remaining

argument (regarding CRST and its application) is that CRST was a Title VII case and not a copyright

case.  However, that argument only evinces the fact that Plaintiff’s counsel did not read CRST. 
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Indeed, the Court began its analysis of the prevailing party issue in that case by stating: “Congress

has included the term ‘prevailing party’ in various fee-shifting statutes, and it has been the

Court’s approach to interpret the term in a consistent manner.” CRST, supra, 194 L Ed 2d at

714.  Hence, the Supreme Court directly tells us that its statements on what constitutes a prevailing

party as to one fee-shifting statute should be interpreted in a consistent manner regarding other fee-

shifting statutes.  Conversely, Plaintiff argues that this Court should not do so.

II. PLAINTIFF’S CONTINUED ATTEMPT TO RELY ON PROOF-BY-ASSERTION,
AND ITS CLAIMS OF GOOD FAITH AND REASONABLENESS, DO NOT ALTER
THE FUNDAMENTAL EQUITIES OF AWARDING FULL COSTS AND FEES TO
DEFENDANT UNDER THE TOTALITY OF THE CIRCUMSTANCES.

Neither Defendant nor Plaintiff can seriously undertake to deny that this Court’s discretion

as to whether to award full costs and attorneys’ fees under 17 USC § 505 is broad.  Indeed, whether

this Court awards them or does not, any appellate challenge to that decision would be one of long

odds.  But what Fogerty and Kirtsaeng tell us is that, first and foremost, that discretion should be

exercised in an even-handed manner as between plaintiffs and defendants.  In addition, and as noted

earlier, the Sixth Circuit has explained that “[t]he grant of fees and costs ‘is the rule rather than the

exception and [they] should be awarded routinely.’”  Bridgeport, supra, 520 F. 3d at 592.

Plaintiff Should Not be Permitted to Continue to Rely on Proof-by-Assertion.1  Citing

its own previous motions that were either denied or which were not heard because of its own

defalcations, Plaintiff continues to assert that Defendant Jesse Raleigh infringed its works, spoliated

evidence, lied, and is the only possible infringer.  (See Doc. 167, inter alia, pp 1-3, 10.)  But if this

1 “Proof by assertion, sometimes informally referred to as proof by repeated assertion, is a [logical] 
fallacy in which a proposition is repeatedly restated regardless of contradiction. Sometimes, this may
be repeated until challenges dry up, at which point it is asserted as fact due to its not being
contradicted (argumentum ad nauseam). In other cases, its repetition may be cited as evidence of its
truth . . .” https://en.wikipedia.org/wiki/Proof_by_assertion (accessed 7/21/16, citations omitted).

5

Case 1:13-cv-00360-RJJ   ECF No. 173 filed 08/10/16   PageID.2098   Page 6 of 13



Court has any remaining curiosity as to the ridiculousness of those continued assertions, we invite

the Court to revisit Defendant’s Brief in Support of his Daubert Motion to Exclude the Opinions and

Expert Testimony of Patrick Paige (Doc. 130), as well as Defendant’s Brief in Support of his Motion

for Summary Judgment (Doc. 132), and Defendant’s Response to Plaintiff’s Motion for Summary

Judgment (Doc. 141).  This Court likely put in substantial time reviewing those submissions

previously, inasmuch as the hearing set for Monday May 2, 2016 was not cancelled until Friday

April 29, 2016 as a result of the withdrawal of Plaintiff’s counsels (see Doc.s 133, 138 and 153).

Hence, rather than reiterate everything in his previous submissions, Defendant will

summarize.  Defendant neither downloaded nor uploaded any of Plaintiff’s copyrighted works. 

Defendant provided Plaintiff’s experts with access to all of his computer devices and computer

storage devices, and none of Plaintiff’s works, or the files associated with the “expanded

surveillance” by Plaintiff’s German partners were found on any of Defendant’s devices.  Defendant’s

computers (Macs) used different operating systems than the that of the putative infringer (Windows)

and Defendant’s torrent program (U-Torrent) is a different application than that used by the putative

infringer (Q-bitTorrent).  Defendant was in Grand Rapids or otherwise away from Petoskey when

the six discrete acts of infringement allegedly took place. Defendant intentionally did not secure his 

wireless internet router with a password for the convenience of his wife, children, and friends who

would routinely come to visit.  Defendant lived in a four-unit apartment next to a five-unit apartment

building.  The number of people who could have used his internet connection to access the internet

is myriad, and Defendant has no way of knowing the identities of all of them.

Plaintiff cannot explain why its German partners were surveilling that particular dynamic IP

address long before it was assigned to Defendant by Charter Communications, six months before the

alleged infringement took place, and well after it ceased being assigned to Defendant.  Plaintiff made
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no attempt to look into other tenants of the house, or the building next store, or to even ascertain

their identities from the landlord (Plaintiff made noise about deposing the landlord but never did it).

The bottom line is this:  Defendant Jesse Raleigh is not the infringer (if there even is one),

and fully intended to prove that fact to a jury’s satisfaction.  Through its own fault, Plaintiff lost the

right to ever attempt to prove that Jesse was the infringer.  As a matter of law, Jesse has been

adjudicated to not be the infringer. Therefore, this Court should not give any credence to Plaintiff’s

ceaseless practice of simply making accusations, and citing to its own previous accusations as proof.

There is no proof and there never was.

The Questions of Motivation, Reasonableness, and Overall Fairness.  Plaintiff would

have this Court believe that the question of whether its positions in this case were objectively

reasonable is like a light switch that is either on or off, i.e., that its acts of bringing and maintaining

this suit were either reasonable or they were not.  Defendant, however, (and consistent with

Kirtsaeng, supra) would suggest a better metaphor would be a dimmer switch, whereby this Court

might ask how reasonable (or unreasonable) it was for Plaintiff to sue and maintain its suit against

Defendant.  This is particularly apt since “objective reasonableness” to just one of a panoply of

considerations, and one that can be easily overridden by other concerns.  That is:

“in any given case a court may award fees even though the losing party offered
reasonable arguments . . . .  For example, a court may order fee-shifting because of
a party’s litigation misconduct, whatever the reasonableness of his claims or
defenses. . . . Or a court may do so to deter repeated instances of copyright
infringement or overaggressive assertions of copyright claims, again even if the
losing position was reasonable in a particular case.”

Kirtsaeng, supra, 195 L. Ed. 2d at 380 (internal citations omitted; emphasis supplied).  

In the instant case, a German company has developed a proprietary technology whereby it

believes that it can identify the IP addresses (not the individual user or individual computers, but just

portal through which the internet is accessed) of participants in Bittorrent swarms sharing data
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packets.  That company then partnered with a Florida law firm to find potential clients for its services

and with whom it could share the proceeds of a “campaign” whereby potential downloaders of

pornography are accused of copyright infringement and then coerced to pay money.  The Florida firm

solicited Malibu Media to become that client,2 and Malibu Media agreed to do so.

As part of that campaign, Malibu Media and its partners (the Florida firm and its German

“investigator”) filed over 5000 copyright infringement suits from 2012 through 2015.  In the

meantime, Malibu Media’s pornographic videos were being disseminated via Bittorrent

contemporaneously with, and sometimes even before, their date of first publication or when made

available to its supposed subscribers.  This raises a strong suspicion that the initial seeding of

Plaintiff’s films to Bittorrent websites was being done by, or on behalf of, those persons who were

working in league with Malibu Media.  It is likely that a jury would have thought so too.

But more importantly, Plaintiff and its counsel (and German investigator/partner) knew that

they did not actually know who (if anyone) infringed their copyrights when they sued Defendant. 

They knew that, at most, they had a mere possibility that it might have been Jesse.  Moreover, given

that they have filed thousands of these suits, they know that (on the basis of statistics alone) they

have sued hundreds and hundreds of people who had not infringed Malibu Media’s copyrights, and

had nothing to do with it.  But Malibu Media and its partners can cover their losses on the cases they

lose (or in which they fail to extract money) from the thousands of cases in which they do extract a

settlement.  So, the question is really not whether it was objectively reasonable for Plaintiff to sue

Defendant.  Rather, the question is whether it is objectively reasonable for Malibu to cover its

litigation expenses out of the revenues of its program, while forcing those persons it has wrongfully

2 See Exhibit 1, Complaint in Malibu Media v Libscomb, Eisenberg & Baker, USDC C CA, 16-cv-
04715, ¶ 8.
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sued (i.e., dolphins caught in the tuna nets) to cover the litigation costs that they have been forced

to incur (in furtherance of Malibu’s campaign) out of their own pockets.

This puts one in mind of how Judge Wright of the United States District Court for the Central

District of California described a similar copyright enforcement campaign, where he stated:

Plaintiffs have outmaneuvered the legal system. They’ve discovered the nexus of
antiquated copyright laws, paralyzing social stigma, and unaffordable defense costs.
And they exploit this anomaly by accusing individuals of illegally downloading a
single pornographic video. Then they offer to settle for a sum calculated to be just
below the cost of a bare-bones defense. For these individuals, resistance is futile;
most reluctantly pay rather than have their names associated with illegally
downloading porn. So now, copyright laws originally designed to compensate
starving artists allow, starving attorneys in this electronic-media era to plunder the
citizenry.

Ingenuity 13 LLC v Doe, Order Issuing Sanctions, USDC CDCA, 13-cv-8333, May 6, 2013, pp 1-2

(Exhibit 2).  While Judge Wright unearthed specific instances of fraud in that case and Plaintiff in

this case has not (at least not yet) been determined to have engaged in the same deceptions (i.e., the

copyright owners being fictitious), the overall description by Judge Wright set forth above fits

Malibu Media’s campaign to a tee.

Hence it is worth noting that where, as here, the prevailing party in a copyright action is the

defendant who, by definition, receives no award for damages at the successful conclusion of a

meritorious defense, considerations of compensation become particularly important. See, e.g.,

Woodhaven Homes & Realty, Inc. v. Hotz, 396 F.3d 822, 824 (7th Cir. 2005) (without the prospect

of an award of attorneys’ fees, a defendant might be forced into a nuisance settlement or deterred

altogether from exercising his rights).

Moreover, Plaintiff is being far too generous to itself by claiming that this type of lawsuit

promotes the purposes of the Copyright Act. “As Fogerty explained, ‘copyright law ultimately serves

the purpose of enriching the general public through access to creative works.’”  Kirtsaeng, supra,
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quoting Fogarty, supra, 510 U. S., at 527.  In over 5000 lawsuits, Malibu Media has never

established a rule of law that has further defined the contours of the Copyright Act.  Instead, it makes 

claims based on well-established law (direct copyright infringement is unlawful), but makes such

allegations en masse and without proper investigation or proof.  It does not further the purposes of

the Copyright Act to sue innocent persons.  On the contrary, fear of being wrongfully sued and

forced to pay either coerced settlements or unaffordable defense costs discourages people from using

computers and internet technology to participate in the legitimate market for copyrighted works, 

Therefore, “campaigns” like that of Malibu Media diminish both access to, and the market for,

creative works.  Anecdotally, the wife of a previous client of undersigned counsel (who was likewise

wrongfully sued by Malibu and who had nothing to do with the alleged infringement) candidly

advised: “I don’t even want a computer in my house anymore; I’m scared and it’s not worth it.” 

When Malibu Media, through suing innocent people, creates a legitimate fear of owning the tools

to access creative works, it is working directly in opposition to the purposes of the Copyright Act.

Plaintiff is Responsible for the Conduct of its Counsel.  Plaintiff attempts to excuse itself

from having to pay Defendant’s attorneys’ fees by blaming its former counsel’s “unanticipated”

withdrawal, and by characterizing its present counsel’s late appearance as “a mistake.”  (See Doc.

167, p 4.)  But the United State Supreme Court has made it clear that clients are liable for the acts

or omissions of their attorneys. Pioneer Inv. Servs. v. Brunswick Assocs. Ltd. P'ship, 507 U.S. 380,

396-97, 113 S. Ct. 1489, 123 L. Ed. 2d 74 (1993); Link v. Wabash R. Co., 370 U.S. 626, 633-34, 82

S. Ct. 1386, 8 L. Ed. 2d 734 (1962).  Malibu Media is suing its former counsel, and is claiming the

attorneys’ fees currently sought in this case as an item of damages in that case (See Exhibit 1), which

appears to be a decidedly apt way to settle that dispute without detracting from Defendant’s right to

recover his litigation costs in this case.  Moreover, it is noteworthy that Malibu Media claims in its
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suit against its former counsel that its former counsel lied to it, breached ethical duties, and stole

money from it.  In its Response in this case to the at-issue motion, Malibu claims that its former

counsel made “material misrepresentations” to this Court.  (Doc. 167, p 4.)  And yet, at the same

time, Malibu Media seeks to rely on the representations of its former counsel insofar as they relate

to Defendant Raleigh as if they were gospel.

III. THE COSTS AND ATTORNEYS’ FEES IDENTIFIED IN DEFENDANT’S MOTION
WERE REAL AND ACTUALLY INCURRED.  IT IS UP TO THIS COURT TO
DECIDE WHETHER THEY ARE REASONABLE. 

In determining the amount of reasonable attorney's fees, courts use the “lodestar” approach

outline in Hensley v. Eckerhart, 461 U.S. 424, 103 S. Ct. 1933, 76 L. Ed. 2d 40 (1983). The lodestar

amount is established by multiplying a reasonable hourly rate by the number of hours expended by

attorneys on the case. Id. at 433; Bldg. Svc. Local 47 Cleaning Contractors Pension Plan v.

Grandview Raceway, 46 F.3d 1392, 1401 (6th Cir. 1995). There is a “strong presumption” that the

lodestar figure is reasonable. Bldg. Svc., 46 F.3d at 1401.

First, Plaintiff has made no objection to the requested rate of $350 per hour for Attorneys

Wiczynski and Herweyer and, therefore, must be presumed to concede its appropriateness.

Second, the costs and hours identified by Defendant in defending this case were actually

incurred, so somebody is going to pay them, i.e., either Malibe Media, or Jesse Raleigh, or Attorneys

Wilczynski and Herweyer.  While the prospect that Defendant would never be shown to be the

infringer was always a certainty, the prospect of recovering attorneys’ fees has always been

speculative.  Therefore, this case was always handled “on a budget.”

Third, Attorneys Wilczynski and Herweyer took on this case (and others like them) for one

reason only  they saw a wrong that needed to be righted.  Innocent people being coerced and
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extorted is wrong, and they were unwilling to look the other way simply because providing a defense

did not appear to hold out the promise of financial gain.

Fourth, any complaint about “duplication” is unfounded.  Plaintiff has often been (and

currently is) represented by two attorneys.  Moreover, it was clear early on that, if Malibu Media was

ever going to be stopped from continuing to oppress innocent victims, it needed to be opposed by

not only an attorney who knows the law, but also by a skilled trial attorney who was ready, willing

and able to present a case to the jury.  In short, Defendant needed both attorneys.

Fifth, throughout this litigation Malibu’s attorneys have inundated Defendant’s counsel with

emails (often sent after business hours), and frequently would complain if inquiries in those same

emails were not answered immediately or sooner.  It appears to be incongruous, indeed, that Plaintiff

now argues that it should not have to pay attorneys fees for time spent by defense counsel reading

and responding to those emails.

Finally, Defendant continues to request that this Court rule first on whether Defendant is

entitled to costs and Attorneys fees, and then accept additional submissions on the appropriate

amount that should be awarded.

RELIEF REQUESTED

WHEREFORE, Defendant respectfully requests that this Court GRANT the relief requested

in his June 7, 2016 Motion requesting costs and fees pursuant to 17 USC § 505.

Respectfully submitted,

     /s/ Derek S. Wiczynski      /s/ Lincoln G. Herweyer
Derek S. Wilczynski (P57079) Lincoln G. Herweyer (P55742)
Attorney for Defendant Attorney for Defendant
2095 E. Big Beaver Rd., Ste 400 35054 23-Mile Rd., Ste 115
Troy, MI 48083 New Baltimore, MI 48047
(248) 519-9000 (586) 716-1562
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